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QUASI-CONTRACT, ITS NATURE AND 
SCOPE. 


T is usual to divide contracts into three classes, — 
1. Simple contracts. 

2. Contracts under seal. 

3. Contracts of record. 

Where this classification is made, simple contracts are sub- 
divided into 

I. Express contracts. 

2. Contracts implied in fact. 

3. Contracts implied in law. 

In this classification of contracts, obligations of a quasi-contrac- 
tual nature are treated either as simple contracts or as contracts 
of record. 

This treatment of quasi-contract is, in the opinion of the writer, 
not only unscientific, and therefore theoretically wrong, but is also 
destructive of clear thinking, and therefore vicious in practice. 

It needs no argument to establish the proposition that it is not 
scientific to treat as one and the same thing an obligation that 
exists in every case because of the assent of the defendant, and 
an obligation that not only does not depend in any case upon his 
assent, but in many cases exists notwithstanding his dissent. And 
yet with this wide difference between simple contracts and quasi- 
contracts, the latter are generally treated to-day as a species of 


simple contract. 
8 
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Equally objectionable in principle, though perhaps not so mis- 
leading in practice, is the classification of such quasi-contracts as 
cannot by any possibility be treated as simple contracts, as con- 
tracts of record. 

A true contract, whether it be a simple contract, a specialty, a 
contract in the nature of a specialty, or a contract of record, exists 
as an obligation, because the contracting party has widled, in 
circumstances to which the law attaches the sanctification of an 
obligation, that he should be bound. Had he not so willed, he 
would not be under a contractual obligation. This statement is 
as true of acontract implied in fact as of anexpress contract. In- 
deed, the division of simple contracts into “express contracts ” and 
“contracts implied in fact ” does not involve a consideration of the 
principles of contracts at all.} 

In the case of a contract implied in fact, as much as in the case 
of an express contract, the plaintiff must prove that the defendant 
either made or accepted an offer which resulted in a promise on 
the defendant’s part, and that the promise was not only in fact 
made, but that a sufficient consideration was given therefor. If 
the defendant gave in words a promise containing all the terms of 
the contract which the plaintiff claims that he made, for a consid- 
eration expressly requested in words by him, in exchange therefor, 
then the contract is an express contract. Thus, if A should sayto 
B: “TI will promise to sell you my horse X for the sum of $500 in 
cash if you will promise to purchase on these terms,” and B should 
sO promise, an express contract would be thereby created, Sup- 
pose, however, that A should write to a livery-keeper, simply 
requesting him to send a coupé to his house at a certain hour, 
and the coupé was sent and used by A, there would certainly be 
no express contract in such a case, since A has never in words said 
that he intended to assume any obligation in favor of B. And yet 
A’s conduct speaks quite as loudly as words, and leaves no doubt 
of his intention to enter into a contract with B for the use of the 
coupé. No one would question that A has communicated such an 
intention to B, and that he can be fairly said to have promised to 
pay him for the use of his property, and that to allow the defend- 
ant to escape liability would defeat the intention of the parties 
quite as much as to allow the defendant to refuse to be bound by 
his contract to sell the horse in the case first supposed. 





4 Marzetti v. Williams, 1 B, & Ad, 415; Hertzog v. Hertzog, 29 Pa. St. 465. 
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The difference between the cases is a difference simply in the 
kind of the evidence used to establish the contract. In the one 
case the language of contract is in terms used, and because of 
the expressions used the contract is called an express contract ; 
whereas in the other case the contract is established by the conduct 
of the parties, viewed in the light of surrounding circumstances. 

The terms “ express contracts” and “ contracts implied in fact” 
are used then to indicate, not a distinction in the principles of 
contract, but a difference in the character of the evidence by which 


-a simple contract is proved. The source of the obligation in each 


case is the intention of the parties. 

The phrase “contract implied in law ” is used, however, to denote, 
not the nature of the evidence by which the claim of the plaintiff 
is to be established, but the source of the obligation itself. Itisa 
term used to cover a class of obligations where the law, though the 
defendant did not intend to assume an obligation, imposes an 
obligation upon him, notwithstanding the absence of intention on 


-his part, and in many cases in spite of his actual dissent. 


The identity in principle of express contracts and contracts 
implied in fact, and the distinction between a genuine contract, 
whether express or implied in fact, and a quasi-contract, commonly 
called a contract implied in law, is thus stated by Maine in his 
“ Ancient Law :” ! — 


“The part of Roman law which has had most extensive influence on 


foreign subjects of inquiry has been the law of Obligation, or, what 


comes nearly to the same thing, of Contract and Delict. The Romans 
themselves were not unaware of the offices which the copious and malle- 
able terminology belonging to this part of their system might be made 
to discharge, and this is proved by their employment of the peculiar 
adjunct guwasi in such expressions as Quasi-Contract and Quasi-Delict. 
‘Quasi,’ so used, is exclusively a term of classification. It has been 
usual with English critics to identify the quasi-contracts with implied 
contracts; but this is an error, for implied contracts are true contracts, 
which quasi-contracts are not. In implied contracts, acts and circum- 
stances are the symbols of the same ingredients which are symbolized, 
in express contracts, by words; and whether a man employs one set of 
symbols or the other must be a matter of indifference so far as concerns 
the theory of agreement. Buta quasi-contract is not a contract at all. 
The commonest sample of the class is the relation subsisting between 
two persons, one of whom has paid money to the other through mistake. 





1 4th ed, 343-346. 
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» 


The law, consulting the interests of morality, imposes an obligation on 
the receiver to refund; but the very nature of the transaction indicates 
that it is not a contract, inasmuch as the convention, the most essential 
ingredient of contract, is wanting. This word ‘quasi,’ prefixed to a term 
of Roman law, implies that the conception to which it serves as an index 
is connected with the conception with which the comparison is instituted 
by a strong superficial analogy or resemblance. It does not denote that 
the two conceptions are the same, or that they belong to the same genus. 
On the contrary, it negatives the notion of an identity between them; but 
it points out that they are sufficiently similar for one to be classed as the 
sequel to the other, and that the phraseology taken from one department 
of law may be transferred to the other, and employed without violent 
straining, in the statement of rules which would otherwise be imperfectly 
expressed.” 


Notwithstanding the existence and recognition of this well- 
defined line of demarcation between genuine contracts, whether 
express or implied, and quasi-contracts, there exists the greatest 
confusion in the application thereof in practice. Thus Blackstone 
confuses contracts implied in fact and quasi-contracts, when he 
says :!— 


“This contract or agreement may be either express or implied. xpress 
contracts are where the terms of the agreement are openly uttered and 
avowed at the time of the making, as to deliver an ox, or ten load of 
timber, or to pay a stated price for certain goods. Jmfilied, are such as 
reason and justice dictate, and which, therefore, the law presumes that 
every man undertakes to perform. As if I employ a person to do any 
business for me, or perform any work; the law implies that I undertook, 
or contracted, to pay him as much as his labor deserves. If I take up 
wares from a tradesman, without any agreement of price, the law con- 
cludes that I contracted to pay their real value.” 


While this definition of an implied contract is, at best, true only 
of quasi-contracts, all the cases put are illustrations of contracts 
implied in fact. Mr. Justice Lowrie, referring to the language just 
quoted from Blackstone, properly says :?— 


“There is some looseness of thought in supposing that reason and 
justice ever dictate any contracts between parties, or impose such upon 
them. All true contracts grow out of the intentions of the parties to 
transactions, and are dictated only by their mutual and accordant wills. 
When this intention is expressed, we call the contract an express one. 





2 2 Bl. Com. 443. * Hertzog v. Hertzog, 29 Pa. St, 465, 467. 
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When it is not expressed, it may be inferred, implied, or presumed, from 
circumstances as really existing ; and then the contract, thus ascertained, 
is called an implied one. The instances given by Blackstone are an 
illustration of this. 


“ But it appears in another place, 3 Comm. 159-166, that Blackstone 
introduces this thought about reason and justice dictating contracts, in 
order to embrace, under this definition of an implied contract, another 
large class of relations which involve no intention to contract at all, 
though they may be treated as if they did. Thus, whenever, not our 
variant notions of reason and justice, but the common sense and com- 
mon justice of the country, and therefore the common law or statute 
law, impose upon any one a duty, irrespective of contract, and allow it to 
be enforced by a contract remedy, he calls this a case of implied con- 
tract. Thus out of torts grows the duty of compensation, and in many 
cases the tort may be waived, and the action brought in assumpsit. 

“It is quite apparent, therefore, that radically different relations are 
classified under the same term; and this must often give rise to indis- 
tinctness of thought. And this was not at all necessary; for we have 
another well-authorized technical term exactly adapted to the office of 
making the true distinction. The latter class are merely constructive 
contracts, while the former are truly implied ones. In one case, the 
contract is mere fiction, — a form imposed in order to adapt the case to 
a given remedy ; in the other, it is a fact legitimately inferred. In one, 
the intention is disregarded ; in the other, it is ascertained and enforced. 
In one, the duty defines the contract; in the other, the contract defines 
the duty.” 


Yet the learned Justice, after so intelligently criticising Black- 
stone, falls into the same confusion of statement when he says, in 
the same opinion :! — 


“The law ordinarily presumes or implies a contract whenever this is 
necessary to account for other relations found to have existed between 
the parties. 

“Thus if a man is found to have done work for another, and there 
appears no known relation between them that accounts for such service 
the law presumes a contract of hiring. But if a man’s house takes fire, 
the law does not presume or imply a contract to pay his neighbors for 
their services in saving his property. The common principles of human 
conduct mark self-interest as the motive of action in the one case, and 
kindness in the other; and therefore, by common custom, compensation 
is mutually counted on in one case, and in the other not.” 





1 Hertzog v. Hertzog, 29 Pa, St. 465, 468. 
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Plainly, in the case put by Mr. Justice Lowrie, the inference of 
a contract is one of fact ; and in another part of the same opinion 
the learned Justice clearly regards the inference as one of fact and 
not one of law, when he says :! — 


“Every induction, inference, implication, or presumption in reasoning 
of any kind, is a logical conclusion derived from and demanded by cer- 
tain data or ascertained circumstances. If such circumstances demand 
the conclusion of a contract to account for them, a contract is proved ; 
if not, not. If we find, as ascertained circumstances, that a stranger has 
been in the employment of another, we immediately infer a contract of 
hiring, because the principles of individuality and self-interest, common 
to human nature, and therefore the customs of society, require the 
inference.” 


In the opinion of Lord Justice Lindley, it was the failure of 
Lord Justice Brett to recognize the distinction in question, which 
led him to doubt? that alunatic was liable for necessaries furnished 
to him, by one knowing of his lunacy. On this point Lord Justice 
Brett expressed himself as follows : — 


‘* A question has been flushed, if I may use the word, in this case which 
it is not necessary to decide, namely, whether if a person supplies neces- 
saries to a lunatic, knowing of the lunacy at the time, a contract on the 
part of the lunatic to pay for them can be implied. I give no opinion 
upon that point. It has not been fully argued to-day, and it appears 
to me to involve a very difficult point of law, which I do not think has 
ever been settled by authority. For my part I should doubt whether in 
favor of a person who knows of the lunacy you can imply a contract to 
pay for a supply of necessaries to a lunatic.” 


In Rhodes v. Rhodes,? Lord Justice Lindley, referring to the 
doubt raised by Lord Justice Brett, said : — 


“The question whether an implied obligation arises in favor of a per- 
son who supplies a lunatic with necessaries is a question of law, and Jr 
re Weaver, a doubt was expressed whether there is any obligation on 
the part of the lunatic to repay. I confess I cannot participate in 
that doubt. I think that that doubt has arisen from the unfortunate 
terminology of our law, owing to which the expression ‘implied contract’ 
has been used to denote, not only a genuine contract established by infer- 
ence, but also an obligation which does not arise from any real contract, 





1 Hertzog v, Hertzog, 29 Pa. St. 465, 469. 8 44 Ch, D. 94, 107. 
* In re Weaver, 21 Ch, D. 615-620, 
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but which can be enforced as if it had a contractual origin. Obligations 


1 eT, 


of this class are called by civilians obligatzones quasi ex contractu.” 


It was this confusion of ideas that caused the counsel in Sceva v. 
True,! to contend, that as an insane person was not able to contract, 
the defendant was not liable for necessaries furnished to her by 
one knowing her to be insane. The counsel’s argument in that 
case was as follows :— 


“The foundation principle of the entire law of contract is, that the 
parties must have the capacity to contract, and must actually exercise 
their faculties by contracting. Here there was no capacity, for there was 
but one mind; no contract was made, and no attempt was made to make 
one. The two vital facts, without which no contract, tacit or express, can 
exist, — capacity and its exercise, —are wanting. Was there an implied 
contract? What does that term mean? In thousands of cases, in the 
books, we know just what it means. The parties have capacity to con- 
tract ; facts, circumstances, few or many, clear or complicated, exist, which 
lead the minds of the jurors to the conclusion that the minds of the par- 
ties met. Minds may meet by words, acts, or both. The words even may 
negative such meeting; but ‘acts which speak louder than words’ may 
conclude him who denies a tacit contract. Aside from cases where the 
capacity to contract is wanting, no instance now occurs to us in which 
the implied contract cannot be supported upon these principles, and the 
familiar doctrines of waiver and estoppel. . . . It is another fundamental 
principle that no one, by voluntarily performing services for another, can 
make the other his debtor. If these principles apply to cases where the 
contracting mind is wanting, they settle this case. We know it is some- 
times said, in such a case, ‘the law will imply a contract.’ What does 
that mean? As it seems to us, only this: that where A, who has capa- 
city to contract, furnishes B, who is totally destitute of such capacity, 
what is proper for B to have, the judges will turn the bench into a 
broker’s board, will substitute themselves for B, make a contract where 
none existed, cause it to relate back to the voluntary acts of A, and then 
sit in judgment upon and enforce their own contract. It is a perversion 
of language to call such a performance a contract of any kind. It is 
judicial usurpation. The Constitution gave the court no such power. 
The court has no power to make contracts for people: it can only infer 
one where a jury might.” 


To this argument the court made the following conclusive 
answer :— 





153N. H. 627. 
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“We regard it as well settled by the cases referred to in the briefs of 
counsel, many of which have been commented on at length by Mr. 
Shirley for the defendant, that an insane person, an idiot, or a person 
utterly bereft of all sense and reason by the sudden stroke of accident or 
disease, may be held liable, in assumpsit, for necessaries furnished to him 
in good faith while in that unfortunate and helpless condition. And the 
reasons upon which this rests are too broad, as well as too sensible and 
humane, to be overborne by any deduction which a refined logic may 
make from the circumstances that in such cases there can be no contract 
or promise in fact, no meeting of the minds of the parties. The cases 
‘put it on the ground of an implied contract; and by this is not meant, as 
the defendant’s counsel seems to suppose, an actual contract, — that is, 
an actual meeting of the minds of the parties, an actual mutual under- 
standing, to be inferred from language, acts, and circumstances, by the 
jury, — but a contract and promise, said to be implied by the law, where, 
in point of fact, there was no contract, no mutual understanding, and so 
no promise. The defendant’s counsel says it is usurpation for the court 
to hold, as matter of law, that there is a contract and a promise, when all 
‘the evidence in the case shows that there was not a contract, nor the sem- 
blance of one. It is doubtless a legal fiction, invented and used for the 
sake of the remedy. If it was originally usurpation, certainly it has now 
become very inveterate, and firmly fixed in the body of the law.”? 


Not only has this identification in classification of quasi-contracts 
with genuine contracts led to a confusion of ideas, but it has also 
rendered the interpretation of written laws or statutes exceedingly 
difficult where the word “contract ” is used ; thus, for example, in 
Dusenbury v. Speir,? the legality and arrest turned upon the mean- 
ing to be given to the phrase “contract express or implied,” as 
used in statutes regulating arrests in civil actions. The plaintiff 
had been arrested in an action, corresponding to the common-law 
action, of money had and received, brought to recover money which 
the plaintiff, the defendant in that action, had fraudulently obtained. 
The plaintiff was arrested on a warrant issued on the theory 
that the action was that of contract, express or implied, within the 
meaning of the statute. It was held that his liability was in quasi- 
contract, and not in contract, and that as the phrase “ contract 
express or implied” was used in the statutes with reference solely 
to genuine contracts, the arrest was illegal, and the judgment of 





1 Illustrations of this confusion of ideas might be multiplied indefinitely ; but it 
seems unnecessary to cite them here, as further illustrations will be offered in the 
discussion of the scope of quasi-contract. 

$97 N, Y. 144. 
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the lower court was reversed. And yet the court, whose judgment 
_was reversed by the Court of Appeals, recognized as fully as did 


the Court of Appeals that the obligation to return the money was 
a quasi-contractual, and not a contractual, obligation.! 

In O’Brien v. Young,” the question involved was the construc- 
tion of the statute reducing the rate of interest from seven per cent 
to six per cent. The statute contained a clause excepting from 
its operations “any contract or obligation made before the passage 
of this Act.” It was contended that a judgment obtained before 
the passage of the Act was exempted from its operations, and that 
the judgment creditor was, therefore, entitled to six per cent inter- 
est. But the court reversed the judgment of the lower court, hold- 
ing that the clause in question referred, not to quasi-contracts, 
but to genuine contracts only, and that, therefore, the judgment 
creditor was entitled to only six per cent after the passage of 
the Act. 

But in The Gutta Percha Shoe Co. v. Mayor, etc.,? it was held 
that although a judgment was not a genuine contract, yet an 





1 Probably no clearer statement of the distinction between a genuine contract and a 
quasi-contract can be found than is contained in the following statement, taken from 
the opinion of Mr, Justice Danforth in this case : — 

** We cannot agree with the learned judge in this construction of the statute, On 
the contrary, we think that the express contract referred to in the statute is one which 
has been entered into by the parties, and upon which, if broken, an action will lie for 


damages, or is implied, when the intention of the parties, if not expressed in words, may 


be gathered from their acts and from surrounding circumstances; and in either case 
must be the result of the free and dona fide exercise of the will, producing the aggregatio 
mentium, the joining together of two minds, essential to a contract at common law. 
There is a class of cases where the law prescribes the rights and liabilities of persons 
who have not in reality entered into any contract at all with one another, but between 
whom circumstances have arisen which make it just that one should have a right, and 
the other should be subject to a liability, similar to the rights and liabilities in certain 
cases of express contract, Thus, if one man has obtained money from another through 
the medium of oppression, imposition, extortion, or deceit, or by the commission of a 
trespass, such money may be recovered back, for the law implies a promise from the 
wrong-doer to restore it to the rightful owner, although it is obvious that is the very 
opposite of his intention, Implied or constructive contracts of this nature are simi- 
lar to the constructive trusts of courts of equity, and in fact are not contracts at all. 
And a somewhat similar distinction is recognized in the civil law, where it is said: ‘In 
contracts it is the consent of the contracting parties which produces the obligation; in 
quasi-contracts there is not any consent, The law alone, or natural equity, produces 
the obligation by rendering obligatory the fact from which it results, Therefore these 
facts are called quasi-contracts, because, without being contracts, they produce obliga- 
tions in the same manner as actual contracts.’ ” 
295 N. Y. 428. 
8 108 N. Y, 276, 
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attachment could issue in an action brought on a foreign judgment 
under a section of the code of civil procedure, allowing an attach- 
ment against property, in an action brought for “ breach of contract, 
express or implied, other than a contract to marry.” Yet the 
same court held, in Remington Paper Co. v. O’Dougherty,! that 
the attachment could not issue under the same section of the code, 
in an action brought to enforce a statutory liability created by the 
Legislature of New York to pay the cost of an action. 

The question naturally arises, why a classification productive of 
so much confusion was ever adopted. The answer to this question 
is to be sought, not in the substantive law, but in the law of 
remedies. 

The only forms of action known to the common law were actions 
of tort and contract. If the wrong complained of would not sus- 
tain an action, either in contract or tort, then the plaintiff was 
without redress, unless the facts would support a bill in equity.? 

Although from time to time the judicial view of substantive 
rights broadened under the leavening effect of equity and other 
considerations, the broadening process did not lead to the creation 
of remedies sounding in neither contract nor tort. The judges 
attempted, however, by means of fictions, to adapt the old reme- 
dies to the new rights, with the result usually following the 
attempt to put new wine into old bottles. Thus, largely through 
the action of assumpsit, that portion of the law of quasi-contract 
usually considered under the head of simple contracts, was intro- 
duced into our law. 

In the action of assumpsit, as the word assumpsit implies, 
whether it be special or indebitatus assumpsit, a promise must 
always be alleged,’ andat one time it was an allegation which had to 
be proved.* It was only natural, therefore, that the courts in using 
a purely contractual remedy to give relief in a class of cases possess- 
ing none of the elements of contract should have resorted to fictions 
to justify such a course. This was done in the extension of assump- 
sit to quasi-contract ; and the insuperable difficulty of proving a 
promise where none existed was met by the statement that “the 
law implied a promise.” The statement that the /aw imposes the 





196 N. Y. 666, affirming 32 Hun, 255. 

* 1 Spence, Eq, Jur. 243; Wood wv. Ayres, 29 Mich. 345; Sceva v, True, 53 N. H. 
627. 

® Chitty on Pleading, 301. 

* Ames, The History of Assumpsit, 2 Harv. Law Rev. 64, 
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obligation would not have met the difficulties of the situation, 
since the action of assumpsit presupposed the existence of a 
promise. The fiction of a promise was adopted then in this class 
of cases solely that the remedy of assumpsit might be used to 
cover a class of cases where, in fact, there was no promise. 

It might be asked why did the court extend to this class of obli- 
gations the remedies peculiar to contracts, rather than the remedies 
peculiartotort. The right conferred in quasi-contract, and the right, 
the violation of which constitutes a tort, undoubtedly possess this 
common characteristic, that the obligation is imposed by operation 
of law, regardless of the consent of the defendant. But treatinga 
tort as the violation of a right 2” vem, the obligations differ in an im. 
portant particular ; for while to avoid committing a tort, one need 
only forbear,! to discharge the obligation imposed by quasi-con- 
tract, one must act.” It is true that the obligation imposed by a 
contract may be simply to forbear; but the obligation most gen- 
erally assumed under a contract requires one to act, and therefore 
contract rather than tort would naturally suggest an analogy. 
Another consideration would also suggest the analogy of contract 
rather than of tort; not only in most cases where a quasi-contrac- 
tual contract is imposed has the defendant not acted in violation 
of a right 2” rem, in consequence of which the law could impose an 
obligation, but in many cases he has either not acted at all, as, for 
example, where one, in the absence of a husband, who is ignorant 
of the death of his wife, defrays the funeral expenses, or, if he has 
acted, has acted with the consent and perhaps the co-operation 
of the plaintiff ; as, for example, where a plaintiff pays money under 
mistake to a defendant, who shares in the mistake made by the 
plaintiff. 

It remains to consider the scope of quasi-contract.® 

Quasi-contracts may be said in general to be founded, — 

1. Upon a record. 

2. Upon a statutory, or official, or customary duty. 





1 Austin, Jurisprudence, Lect. XIV. 

*Tllustrations of this proposition will be given in discussing the scope of the 
obligation. 

8No attempt will be made in this connection to do more than classify the liabilities 
recognized as obligations existing in law. The writer reserves for separate treatment 
the consideration of the facts that should exist in any given case to entitle one to recover 
on principles of quasi-contract. 

4 Ames, The History of Assumpsit, 2 Harv. Law Rev. 64. 
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3. Upon the doctrine that no one shall be allowed unjustly to 
profit or enrich himself at the expense of another. 

The obligation created by a judgment, which, as Sir William 
Anson has said, is unfortunately styled a contract of record in 
English law, resting, not upon the agreement of the parties, but 
regardless thereof, is a quasi-contractual, and not a contractual 
obligation! In Louisiana v. New Orleans,” Mr. Justice Field, de- 
livering the opinion of a court, in support of the decision that a 
judgment was not a contract within the meaning of that word as 
used in the clause of the Constitution forbidding the passing of 
a law by a State impairing the obligation of a contract, said : — 

“ A judgment for damages, estimated in money, is sometimes called by 
text-writers a specialty or contract of record, because it establishes a 
legal obligation to pay the amount recovered; and by a fiction of law 
a promise to pay is implied where such legal obligation exists. It is on 
the principle that an action ex contractu lies upon a judgment. But this 
fiction cannot convert a transaction wanting the consent of parties into 
one which necessarily implies it.” 

A statutory obligation resting, not upon the consent of the 
parties, is clearly quasi-contractual in its nature.® In Steamship 
Co. v. Joliffe,t Mr. Justice Field, in discussing the nature of the 
claim for half-pilotage fees under a statute allowing such fees, 
where a pilot’s services are offered and declined, thus distinguishes 
between a contract liability and a liability imposed by statute :— 

“The transaction in this latter case, between the pilot and the master 
or owners, cannot be strictly termed a contract, but it is a transaction 
to which the law attaches similar consequences; it is a guasz-contract. 
The absence of assent on the part of the master or owner of the vessel 
does not change the case. In that large class of transactions desig- 
nated in the law as implied contracts, the assent or convention which 
is an essential ingredient of an actual contract is often wanting . . . 

“The claim of the plaintiff below for half-pilotage fees resting upon a 
transaction regarded by the law as guasz contract, there is just ground 
for the position that it fell with the repeal of the statute under which the 
transaction was had.” 





1 Biddleson v, Whytel, 3 Burr. 1545; State of Louisiana v, New Orleans, 109 U. S. 
285; O’Brien v. Young, 95 N.Y. 428. 

2109 U. S. 285. 

8Steamship Co. v, Joliffe, 2 Wall. 450; Louisiana v, New Orleans, 109 U. S. 285; 
Inhabitants of Milford v, Commonwealth, 144 Mass. 64; Woods v. Ayres, 39 Mich. 
345; McCoun v. New York Central & Hartford R. R, Co., 50 N. Y. 176. 

* 2 Wall. 450. 
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In Inhabitants of Milford v. Commonwealth,! the court, discuss- 
ing the nature of the plaintiff's claim for the support of a pauper 
under a statute imposing upon the Commonwealth an obligation to 
reimburse the plaintiff for the expenses so incurred, recognizes the 
distinction between a contract liability and a liability imposed by 
statute in the following language : — 


“The law regards the money as expended at the implied request of 
the defendant, and a promise to pay the money is said to be implied from 
the liability created by the statute. A contract may be expressly made, 
or a contract may be inferred or implied when it is found that there is an 
agreement of the parties and an intention to create a contract, although 
that intention has not been expressed in terms of contract; in either case, 
there is an actual contract. But a contract is sometimes said to be im- 
plied when there is no intention to create a contract, and no agreement of 
parties ; but the law has imposed an obligation which is enforced as if it 
were an obligation arising ex contractu. Insucha case there is not a con- 
tract, and the obligation arises ex /ege.” 


Of a quasi-contractual nature, it is submitted, is the duty of a 
carrier, founded upon the custom of the realm to receive and to carry 
safely. That the liability in such cases arises, not from contract, 
but from a duty, is clear.2 While it is true that the liability is ordi- 
narily described as one in tort, it is submitted that it has been so 
described because of the usual classification of legal rights into con- 
tracts and torts, and that since the obligation imposed upon the 
carrier is ¢o act, the obligation is really quasi-contractual in its 
nature, and not in the nature of a tort. If this be the proper clas- 
sification of the duties imposed by law upon a carrier, it must neces- 
sarily be true of the common law liability of an innkeeper to receive 
guests, or to keep their goods safely. The obligation in these cases 
seems analogous in principle to the obligation imposed by the Aus- 
trian law upon one in possession under a fidet commiss in favor of 
his successor, as to the care of the property. That liability is thus 
described by Lord Justice Cotton in Batthyany v. Walford :#— 


“Tt appears, as far as I understand the evidence, that the law of Aus- 
tria ({ will omit Hungary, because the Hungarian law on this head is 





1 144 Mass, 64. 

? Anonymous, 12 Mod. 3; Marshall v, York, N, & B. Railway Co. 11 C. B 655 
Austin v. Great Western Railway Co., L. R. 2Q. B. 442 ae. 

8 Morgan v. Ravey, 6 H. & N, 265, 275. 

# 36 Ch. Div. 269, 278. 
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practically the same as that of Austria) is this: The tenant in possession 
under a_fidet commiss, both of real and personal estate, is considered in 
possession in a different way from that in which a tenant for life or a ten- 
ant in tail in England stands. There are no trustees, and if he loses any 
portion of the personal estate, which apparently stands as regards the 
provision of the fidez commiss nearly in the same position as real estate, 
he must make that loss good. As regards the real estate, he is answer- 
able, at the time when he surrenders, by death or otherwise, the possession 
of the property in the fidez commiss, for the deterioration of the estate 
which has taken place since the time when he took possession. He is 
considered as having possession of the estate, not only for his own ben- 
efit, but subject also to an obligation to hand it over to his successor in 
as good a condition as when he took possession, subject only to this, that 
he can excuse himself if he shows that the deterioration took place with- 
out any fault (‘ culpa,’ as it is called) on his part. But, as I understand 
the evidence, the claim according to the law of Austria is not in the nature 
of damages for default, but a claim under an obligation to keep the prop- 
erty in as good condition as the late possessor found it, with liberty to 
excuse himself from making good the deficiency if he can show that it 
was not caused by any default of his own. That, in my opinion, is not a 
claim simply depending on tort, and does not come within the rule of 
actio personalis moritur cum persona. It may be that it isa wrong which 
has produced the deterioration; but the claim, in my opinion, is one 
depending on the implied contract or obligation which, by the law of 
Austria, every possessor under a fide? commiss takes upon himself when 
he enters into possession. 

“‘ It was contended that there could be no such liability of a personal 
representative for anything connected with default, unless there was an 
express contract. No authority was referred to in support of that propo. 
sition, and in my opinion it is contrary to English law. We had to con- 
sider this subject in Phillips v. Homfray,’ where minerals had been dug 
from a neighbor’s property, and there Lord Justice Bowen gave a very 
carefully considered judgment, expressing his own and my views as regards 
this particular point. What he says is this:* ‘As regards all actions 
essentially based on tort, the principle’ (¢.e., actzo Bersonalis moritur cum 
persona) ‘was inflexibly applied. There was, however, a species of per- 
sonal actions to which the rule in question was not extended. These 
were such as were founded upon some obligation, contract, debt, cove- 
nant, or other duty to be performed. If an injury has been done to the 
personal property of the plaintiff, for relief arising out of which assumpsit 
could be brought (as in the case of actions against carriers and bailees), 
the executors of the deceased might well be sued.’ That, in my opinion, 
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correctly lays down the law. It is not only where there is an express 
contract that a suit grounded on some default of the person whose repre- 
sentative is sued can be maintained ; but if the position of the parties 
was such that the law of England would imply a contract from that posi- 
tion, then on assumpsit the executor might still be held liable. There 
are many cases where an action can be brought upon an obligation im- 
plied by law in consequence of the position which the parties have under- 
taken one to another.” 


Of this nature also, it is submitted, is the obligation of a sheriff 
to levy execution and pay the proceeds thereof to a judgment 
creditor. 

By far the most important and most numerous illustrations of 
the scope of quasi-contract are found in those cases where the 
plaintiff's right to recover rests upon the doctrine that a man 
shall not be allowed to enrich himself unlawfully at the expense 
of another. 

As the question to be determined is not the defendant’s inten- 
tion, but what in equity and good conscience the defendant ought 
to do, the liability, while enforced in the action of assumpsit, is 
plainly of a quasi-contractual, and not contractual nature. 

It is on the theory of quasi-contract, founded on the doctrine of 
unjust enrichment, that an insane man, known to be insane by the 
party furnishing necessaries, is held liable therefor. That such is 
the nature of the liability is evident, not only from the fact that he 
has no contracting mind, but also from the fact that he is equally 
liable for necessaries furnished at a time when there was no 
attempt on his part to contract.” 

In discussing the existence and nature of the obligation incurred 
by a lunatic for necessaries, Lord Justice Cotton, in Rhodes », 
Rhodes,’ thus stated the nature thereof : — 


“Now the term ‘implied contract’ is a most unfortunate expression, 
because there cannot be a contract by a lunatic. But whenever necessa- 
ries are supplied to a person who by reason of disability cannot himself 
contract, the law implies an obligation on the part of such person to pay 
for such necessaries out of his own property. It is asked, Can there be 
an implied contract by a person who cannot himself contract in express 





1 Speak v. Richards, Hobart, 206, 3 Bl. Com. 163. 

2 Jn re Rhodes, 44 Ch. Div. 94 (semble); Sawyer v. Lufkin, 56 Me. 308; Sceva », 
True, 53 N. H. 97. 

8 44 Ch. Div. 94, 105. 
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terms? The answer is, that what the law implies on the part of such 
a person is an obligation, which has been improperly termed a contract, 
to repay money spent in supplying necessaries. I think that the expres- 
sion ‘implied contract’ is erroneous and very unfortunate. In one case 
which was before the Court of Appeal, /z re Weaver,’ the question 
whether there could be what has been called an implied contract by a 
lunatic, was left undecided by the court, and one of the judges said that 
it was difficult to see how there could be an implied contract on the part 
of a lunatic if he was himself incompetent to make an express contract. 

‘‘But we all agree with the view that I have thus expressed, in order to 
prevent any doubt from arising in consequence of our having declined 
to settle the question in the case to which I have alluded.” 


Of a quasi-contractual nature also is the obligation of an infant 
to pay for necessaries. It is usually statea that an infant is bound 
by his contract for necessaries. But if, as is held in many jurisdic- 
tions, the infant is bound to pay for necessaries, not the contract 
price, but the reasonable value thereof, it would seem clear that he 
is not liable on his contract. By the terms of his contract he is 
required to pay a stated sum, and not the reasonable value for 
necessaries furnished. If he is bound by his contract to pay for 
necessaries, then of course he should be liable in damages for hav- 
ing, in violation of his contract, refused to pay therefor; and if 
liable in damages, the amount of the plaintiff's recovery would be 
determined, not by the reasonable value of the necessaries, but by 
the price agreed upon, — since had the infant performed his con- 
tract, the plaintiff would have received that amount of money. 
When, therefore, the infant is required to pay, not the stated price, 
but simply the reasonable value of the necessaries, the obligation 
differs from that which he assumed ; and though the result reached, 
as to the amount of the recovery, by a plaintiff in any given case, 
may be the same as would have been reached had the recovery 
been had on the theory of the plaintiff’s being entitled to the price 
agreed upon, yet such a result is purely accidental. The doctrine, 
therefore,? that whiie the payee of a note given by an infant for 
necessaries can recover on the note, he can recover, not the amount 
thereof, but simply the reasonable value of the necessaries, must 
be regarded as an anomaly in procedure. In no other way can the 
result actually reached in some jurisdictions,’ that while the payee 
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of the note can recover in the action of a note the value of neces- 
saries furnished, an indorsee thereof has no right of action, be 
explained. 

That the liability is really in quasi-contract seems to be recog- 
nized in the jurisdiction which has furnished the leading authority } 
for the proposition that the payee, while not allowed to recover the 
amount of the note, can, in an action brought on the note, recover 
the value of the necessaries. In Trainer v. Trumbull,? where the 
court held an infant liable for necessaries furnished in the absence 
of contract, Allen, J., delivering the opinion of the court, said: 


“ The practical question in this case is, whether the food, clothing, etc., 
furnished to the defendant were necessaries for which he should be held 
responsible. This question must be determined by the actual state of 
the case, and not by appearances. That is to say, an infant who is 
already well provided for in respect to board, clothing, and other articles 
suitable for his condition, is not to be held responsible if any one sup- 
plies to him other board, clothing, etc., although such person did not 
know that the infant was already well supplied.* So, on the other hand, 
the mere fact that an infant, as in this case, had a father, mother, and 
guardian, no one of whom did anything towards his care or support, 
does not prevent his being bound to pay for that which was actually 
necessary for him when furnished. The question whether or not the 
infant made an express promise to pay, is not important. He is held 
on a promise implied by law, and not, strictly speaking, on his actual 
promise. The law implies the promise to pay, from the necessity of his 
situation ; just as in the case of a lunatic.‘ In other words, he is liable 
to pay only what the necessaries were reasonably worth, and not what 
he may improvidently have agreed to pay for them. If he has made an 
express promise to pay, or has given a note in payment for necessaries, 
the real value will be inquired into, and he will be held only for that 
amount.’”’® 


Such also, it is submitted, is the nature of a liability of a husband 
for necessaries furnished a wife whom he has deserted, or com- 
pelled to leave him. In such cases it is settled that one furnishing 





1 Earle v. Reed, 10 Met. 387. 

2 141 Mass. 527, 530. 

8 Angel v. McLellan, 16 Mass. 28; Swift v. Bennett, 10 Cush. 436; Davis v. Cald- 
well, 12 Cush. 512; Barnes v. Toye, 13 Q. B. D. 410, 

4 1 Chit. Con. (11th Am, ed.) 197; Hyman a. Cain, 3 Jones (N.C.), 11; Richardson 
v, Strong, 13 Ired. 106; Gay v, Ballou, 4 Wend. 403; Epperson v. Nugent, 57 Miss, 
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necessaries can recover against the husband therefor, notwithstand- 
ing his knowledge at the time he furnished them that the husband 
did not intend to pay therefor. It is usually stated that the wife in 
such cases is authorized to pledge the credit of the husband. Since, 
however, the husband may be liable for necessaries furnished even 
though the wife made no attempt to pledge his credit, —as, for 
example, for necessaries furnished a deserted wife while she is 
unconscious ; — and since, furthermore, the husband is held liable 
for necessaries furnished a wife while he is incapable of contract- 
ing, —as where necessaries are furnished a wife while the husband 
is insane,! — the better form of statement would seem to be simply 
that an obligation is imposed by law upon the husband to pay for 
necessaries furnished in such circumstances. That such is the 
nature of the liability was recognized in Cuningham v. Reardon,? 
where Hoar, J., delivering the opinion holding the husband liable 
for necessaries furnished a wife, said, — _ 


“The husband who by his cruelty compels his wife to leave him is con- 
sidered by the law as giving her thereby a credit to procure necessaries 
on his account; and is responsible to any person who may furnish her 
with them. This responsibility extends not only to supplies furnished 
her while living, but to decent burial when dead. Its origin is not merely 
and strictly from the law making her his agent to procure the articles of 
which she stands in need. If it were so, the consequence would follow 
for which the defendant contends, that the agency would end with the 
life of the agent. But it is rather an authority to do for him what law 
and duty require him to do, and which he neglects or refuses to do for 
himself; and it is applicable as well to supplies furnished to the wife when 
she is sick, insensible, or insane, and to the care of her lifeless remains, as 
to contracts expressly made by her.” 


On this ground must also be put the obligation of a father, where 
such obligation is imposed by law,? to pay for necessaries furnished 
a child whom he has refused to support. 

That the right to recover money paid under mistake rests 
upon a quasi-contractual obligation is a self-evident proposition, 
when it is remembered that in the typical cases where money is 
recovered as paid under mistake, the mind of the plaintiff as well 


~ 





1 Read v, Legard, 6 Ex. 636. 
298 Mass. 538. 
8 Gilley v, Gilley, 79 Me. 292; Cromwell v. Benjamin, 41 Barb, 558. 








QUASI-CONTRACT, ITS NATURE AND SCOPE. 75 


as the mind of the defendant was directed, not to the creation of, 
but to the discharge of, an obligation. 

That quasi-contract is the basis of liability where a plaintiff is 
allowed to sue a tortfeasor in assumpsit is equally clear, since it is 
the want of assent on the part of the plaintiff that renders the 
defendant’s act tortious. It is idle to speak of the possibility of 
contract where there is not even the suggestion of a meeting of 
minds. 

That the obligation imposed upon a defendant to refund money 
obtained by duress, legal or equitable, or upon a judgment subse- 
quently reversed, is quasi-contractual, is evident, since the use of 
such means to obtain money is utterly inconsistent with an intention 
to repay it. 

Such, of necessity, is the nature of the obligation of a defendant 
to a plaintiff who has conferred a benefit upon him without request, 
but in circumstances recognized in law as entitling him to com- 
pensation or indemnity therefor. 

Such, likewise, must be the nature of the obligation, where 
though there was a request, and intention to contract, the contract 
did not come into existence because of the failure of the minds of 
the parties to meet upon some material term of the contract, or 
because of the inability of one of the acting parties to make the 
contract contemplated. Quasi-contractual in its nature necessarily 
is the obligation of a defendant who, though he has entered into a 
contract with the plaintiff, and has a perfect defence to any action 
brought by the plaintiff on the contract, is yet held liable in 
assumpsit to the plaintiff for value received under the contract. 


William A. Keener. 
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THE CO-OPERATION OF “LAW” AND “EQUITY ;” 
AND THE ENGRAFTING OF EQUITABLE REME- 
DIES UPON COMMON-LAW PROCEEDINGS. 


WE have all enjoyed something of the fascinating interest of 
those chapters in the history of English law which delin- 
eate the antagonism and rivalry so long maintained between 
chancery and the courts of law. 

If I am not mistaken, our appreciation of the significance of 
that contest will be much enhanced by a survey of the present 
friendly relations between the two systems, which were developed 
in that contest. 

But it is not on that account that I invite my reader’s attention 
to the modern co-operation between law and equity, but rather 
because the details and the conditions of this co-operation form 
the greatest complexity in American law, and present many of the 
most perplexing questions in procedure ; and, what is still more 
important, it is chiefly through the paramount influence which the 
principles of equity, in the course of this co-operation, are steadily 
gaining over the traditional rules of the common law that the 
present remarkable growth of the domain of law goes on. 

-For the purposes of this outline of the present relations of the 
two systems it will be convenient to use the terms “law” and 
“equity” respectively, not merely as indicating contrasting sys- 
tems of doctrine, nor, on the other hand, merely as different 
methods of practice, but rather, in the entirety of their character- 
istic meanings, as each designating one of the two great organ- 
ized systems of investigation of facts and determination of rights, 
together with the rights themselves, which, through the long-con- 
tinued operation of such method, have obtained recognition as a 
part of our law. My purpose is, by outlining some typical in- 
stances of each procedure, with its own results (so far as engaged in 
this co-operation), to exhibit clearly the nature of the change which 
is going on, and to show, by some illustrations, how far common- 
law courts have already got possession of some equity powers, 
and common-law actions have begun to be modified by the con- 
sequent infusion of equitable principles. However strictly a com- 
mon-law court without equitable powers may be bound to apply 
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common-law principles in entire disregard of equity, yet as fast 
and as far as equity powers are conferred upon such a court, it 
must wield them upon equitable principles whenever the facts are 
such that a court of equity would do so. In other words, an equi- 
table remedy engrafted upon a common-law action must bear an 
equitable fruit ; and this is the experience of all our courts under 
the new procedure. 

So far as concerns the improvement of the administration of 
justice in civil cases, the chief gain in procedure in this country 
during the last fifty years has been in simplifying the co-operation 
of “law” and “equity” in the manner of which Discovery is a 
striking instance. The devising and getting into good working 
order such methods has been a slow process. The time necessary 
for the bar to become familiar with any such change, and to learn 
its advantages, has been found to be considerable. Men who knew 
only the old methods, and were not open-eyed towards the new, 
were baffled and annoyed. Men who were ignorant of the old took 
hold quickly of the new, and bungled and floundered about, as they 
still do. Men who saw in the new a better instrument to do the 
old work quicker and more thoroughly have made what progress 
has been made, and have carried the others along with them. In 
this great movement, complexities often quite serious to the prac- 
titioner and to the client have been occasioned, and still continue, 
by reason of written constitutions and of differences of policy in 
different jurisdictions. Under such various predetermined consti- 
tutional and statutory restrictions it has only been by means of 
different devices, and what may be called different experiments in 
different States, that the progress of this co-operation of “law” 
and “equity” and the transferring of equitable remedies to legal 
actions has steadily advanced. 

Thus regarded, the history of equity may be traced in three 
chapters: First, the contest for supremacy over law ; second, co- 
operation with law; ¢hird, interchange of powers. These three 
processes occupy successive periods, overlapping each sufficiently 
to preserve the continuity of the fundamental distinction between 
the systems. Taken together, they explain the present uncertainty 
which exists in so many minds as to where that distinction lies ; 
and they point with unerring certainty to a further development of 
equitable remedies under common-law forms. 

If any of my readers have observed with regret the departure 
from old methods which this change involves, the facts to be here 
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noted may perhaps bring the conviction that the advance is abso- 
lutely irresistible, and that the best as well as the easiest thing to 
do is to face forward and take advantage of the current. If any 
are impatient of its slow progress, and would like to wipe out all 
distinctions between the two systems at one stroke, I would sug- 
gest that the distinction between these two great systems not only 
originated in the nature of the government under which they grew 
up, but that it fits the different types of men who are concerned in 
the administration of justice. It is the change in the nature of 
government which rendered the present progress possible; it is 
the abundance of men who by temperament and training are ex- 
cellent common-law judges and attorneys-at-law, but indifferent 
chancellors and solicitors, and vice versa, which makes the progress 
of the change slow. When the training of the bar shall have 
become so broad and thorough that the profession generally be- 
come fairly apt in both systems, we shall all agree readily in 
combining the useful features of bothin one. If a view of the 
present situation of the subject will aid any of my readers in these 
respects, the present purpose will be accomplished. 

For the first illustration of the change we are considering, let us 
take the subject of Discovery. It is perhaps chiefly for its in- 
structive value as an instance of the court of chancery engaged in 
aiding a suit at law that the Bill of Discovery, although now prac- 
tically almost obsolete, is allowed so considerable a place in text- 
books and courses of study. 

It may almost be said that in the courts of most of our States 
the Bill of Discovery is no longer in existence. Even though the 
power to entertain it remain, the new instrument which the stat- 
utes have put into the hands of the common-law courts to take its 
place is so much more efficient, and so much less dangerous, and 
commonly so much less expensive, that no one wishes to try a 
Bill of Discovery if he can help it. 

It is not alone the “ Code States,” so-called, that have abandorted 
it. Massachusetts has laid it aside almost if not quite as completely 
as New York. And inthe United States Circuit Courts, where 
the procedure in actions of a common-law nature follows the State 
court practice, suitors who have occasion to seek Discovery in aid 
of such an action are embarrassed by their inability to use in that 
court the simple remedies which in their other practice have been 
found so much more convenient than the old bill in equity. 

The functions of that ancient and ponderous procedure may be 
thus exhibited : — 
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ACTIONS AT LAW AIDED BY SUITS IN EQUITY. 


EQUITY AIDING PLAINTIFF. 
Intending plaintiff at law 
may, before suing at law, 
file Britt oF DISCOVERY, to 
ascertain names of an in- 
tended defendant; ! or for 
facts or Jocuments to enable 
to sue.” 
ANSWER 
by defendant in equity mak- 
ing discovery. 
ORDER 
(when necessary) that de- 
fendant allow inspection of 
documents, 
[No Decree. ]* 
Plaintiff drops his bill, 
and sues at law. zs 


Plaintiff at law may, after 
issue at law, file BILL oF 
DISCOVERY to get evidence 
—documents® as well as 
testimony ? — to support his 
case, but not to get his ad- 
versary’s evidence.® 

ANSWER 
by defendant at law making 
discovery. 
ORDER 
for inspection of documents, 
[No DecreEz.] (a 


ACTION AT LAW. 


Writ. 
DECLARATION, 
[Defendant may, before 
plea, 3" 


[Further proceedings 
at law may be stayed 
meanwhile by injunction 
in equity on defendant's 
bill of discovery, ] § 


PLEA, &c. 
<4] Issue JOINED. [~ 


[Further proceedings 
at law may be stayed by 
injunction on _ either 
party’s bill of discovery. ]® 


TRIAL, 
Answer ™ or documents 
produced * in chancery, 
produced as evidence at 
law. 
VERDICT and JUDGMENT. 
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I, DISCOVERY, 


EQuiITy AIDING DEFEND« 
ANT, 


filea — 
BILL OF DISCOVERY 
to ascertain facts or docu- 
ments to enable him to 
plead. 
ANSWER 
by plaintiff at law, who is 
defendant in equity, making 
discovery. 
ORDER 
(when necessary) that plain- 
tiff at law allow inspection 
of documents. 
[No DEcREE.] 
Defendant drops his bill 
~&&] and pleads at law. 


Defendant at law may, 
after issue at law, file BrLu 
OF DISCOVERY to get evi- 
dence — documents as well 
as testimony—to support 
his case, but not to get his 
adversary’s evidence.!0 

ANSWER 
by plaintiff at law making 
discovery, 
ORDER 
for inspection of documents, 
~ [No DEcrEE.] 
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Notes of Cases on the Foregoing Procedure. 


1, Heathcote v, Fleete, 2 Vern. 442. This was a bill to discover owner of lighter, 
“to enable plaintiff to bring an action for damages caused by negligence. [It does not 
appear whether Fleete was reputed owner or not. ] 

The necessary relation of the defendant in discovery to the cause of action at law 
is well stated by Judge Field in Post v. Toledo &c. R. Co., 144 Mass. 341. 


2. Chadwick v. Broadwood, 3 Beav. 308; s, c. Langd, Cas, in Eq. Pl. 173. This bill 
alleged that plaintiff was hvir-at-law of C, that defendants were in possession of lands 
which belonged to C, which C was said to have demised to them for a long term; that 
said term had expired, but defendants refused to surrender. Prayer for discovery of 
the leases under which defendants held, and receipts and acknowledgments for rent 
paid, claimed to be in their possession, — without which discovery plaintiff was unable 
to proceed at law. 

But complainant must show he has a cause of action at law. Mynd », Francis, 
1 Anstr. 5. This was a bill by one intending to sue as a common informer, under 
Gaming Act, to discover sums won by defendant; 4e/d, not to lie, since complainant, not 
alleging that he had commenced an action at law, had not acquired the character of a 
common informer under the statute. 


3. Chancery has no power to decree relief ona bill of discovery, Brown v, Thornton, 
1 Myl. & C. 243. Here the Vice-Chancellor’s order that defendant in equity, who had 
made discovery, produce specified documents upon the trial of the action at law, was 
discharged by the Chancellor, on the ground that this would be giving relief besides 
.discovery, 

But it may order such provisional relief as is consequential to the prayer for dis- 
covery, as injunction against proceeding at law meanwhile. Brandon v. Sands, 2 Ves. 
Jr. 514. 

4. Lampridaye v. Rutt, 1 L.J.Ch.13. Action at law pending to recover for repairs 
to defendant’s house. Defendant filed bill for discovery of the various items making up 
the sum sued for, as necessary for the purpose of his defence at law, and also prayed 
an injunction meantime, 

General-demurrer to bill; argued that bill was in fact a bill for an account; that it 
was superfluous, as plaintiff at law might be forced to deliver a bill of particulars, and 
would be obliged to prove the items on the trial at law. Demurrer overruled. (V. C,) 
“A party to a suit at law may put the other party to his oath in this court as to any- 
thing which may enable him to sustain or defend the action, whether it actually turns 
out to be useful to him or not,” 

And although the action at law for damages may be based upon an indictable 
offence, the defendant may have discovery of facts and documents in aid of his defence, 
especially, it seems, where the defence is a justification. Macauley v. Schackell, « Bli, 
N. R. (H. of L.) 96; Libel; plaintiff at law ordered to allow inspection of letters, etc. 

So, also, where the defence sought to be aided is the illegality of the contract, even 
though defendant shows himself i pari delicto. Benyon v. Nettleford, 3 MacN. & Gor. 
94. (Contract for future illicit intercourse, ) 

5. Macauley v. Schackell,1 Bli, N. R. (H.of L.) 96, allowing defendant at law (who 
was plaintiff in equity) an injunction staying the action at law pending discovery and 
inspection, 

6. Brandon v. Sands, 2 Ves. Jr. 514, where the Chancellor sustained a bill by 
assignees of bankrupt to have discovery of defendant’s “‘ books, papers, and writings,” 
relating to the bankrupt’s gaming losses, to recover which the assignees had theretofore 
brought an action at law. 
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7. Thomas v. Tyler, 3 Y. & Colly. 255; s.c. Langd, Cas, in Eq. Pl. 41. Bill alleged 
death of plaintiff's only witness pending trial, and plaintiff's consequent default; that 
defendants threatened to move for a nonsuit; that plaintiff could not go to trial without 
discovery as to specified matters, including conversations between defendants and 
plaintiff’s deceased witness; and prayed discovery and injunction against moving for 
nonsuit. Demurrer to bill overruled, and answer ordered, with injunction staying pro- 
ceeding at law. 


8. In Combe », City of London, 4 Y, & Colly. 139, 155, which was a bill filed by 
defendant at law to obtain inspection of the city’s records, the Lord Chancellor (Baron 
Abinger) said: “ A party has a right to compel the production of a document in which 
he has an equal interest — though not equal in degree, yet to a certain extent equal — 
with the party who detains it from him, In that case he may file a bill for discovery, 
for the purpose of obtaining such facts as may tend to prove his case; and if those 
facts are either in the possession of the other party, or if they consist of documents in 
the possession of the other party in which the other (the applicant) has an interest, or 
which tend to prove his case, and have no relation to the case of the other party, he has 
a right to have them produced. . . . 

“ But has he a right as against the defendant to discover the defendant’s case? ... 
The ground on which he files his bill is to make the defendant discover what is mate. 
rial to his (the plaintiff's) case; but he has no right to say to the defendant: ‘Tell me 
what your title is; tell me what your case is; tell me how you mean to prove it; tell 
me what evidence you have to support it; disclose the documents you mean to make 
use of in support of it; tell me all these things, that I may find a flaw in your title.’ 
Surely that is not the principle of a bill of discovery.” 

Note that if the evidence desired is material to complainant, it is no defence to a dis- 
covery that it is also material to defendant, Smith v7. Duke of Beaufort, 1 Hare, 507; 
affirmed in 1 Phill, Ch. R. 209, and ui infra. 


9. Brandon v. Sands, sugra, where an injunction was allowed restraining defend- 
ants from proceeding to nonsuit at law, pending discovery. And see Thomas v. Tyler, 
supra, 

10, In Combe z. City of London, 4 Y. & Colly. 139, which was a bill filed by defend- 
ant at law to obtain evidence in aid of his defence at law, the Chancellor (Baron 
Abinger) discusses the principles under which the defendant in equity is compelled to 
disclose evidence in his possession. See quotation from his opinion in note 8, 


11, Or an examined copy, where attorney for adverse party admitted the filing of 
the bill for discovery against his client. Hodgkinson v, Willis, 3 Campb. gor. 

12, He who made discovery must produce the documents he disclosed, or the one 
who compelled him to make discovery may give secondary evidence, 

In connecting that secondary evidence, if the document was written or signed by his 
adversary, proof of that fact is sufficient (Sturge v, Buchanan, 10 Ad, & El, 598); if it 
proceeded from a third person, and did not bind the adversary, then the bill and answer, 
under which defendant was required to disclose it, must be produced to give him the 
benefit of any explanations which he may have made in his answer respecting it 
(Hewitt v. Pigott, 5 C. & P. 75). 


ILLUSTRATIVE INSTANCES OF DISCOVERY AIDING ACTION 
AT LAW. 
1, DuKE OF BEAUFORT v. SMITH. 

(a) Action at Law [not reported]. The Duke of Beaufort brought assumpsi¢ against 
Smith to recover tolls claimed to be due for coals raised by defendant from the duke’s 
lands, by reason of a custom or prescriptive right. Plea: general issue. 

I! 
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(4) Suit in Equity [May, 1842] (1 Hare, 507; s.c. Langd. Cas, in Eq. Pl. 571). 
Thereafter the defendant Smith filed a bill of discovery in aid of his defence to the 
above action, alleging, among other things, variances from time to time in the rates of 
toll which had been charged, insisting therefore that the custom claimed did not exist; 
and alleged certain documents in the duke’s possession, consisting of surveys, books, 
etc., which showed the terms of the alleged custom. 

The duke’s answer set forth his claim to the tolls, admitted the possession of the 
various documents, and admitted the variances in the tolls, but denied that they would 
show the truth of the matters claimed in the bill save as explained in the answer; and 
further alleged that such documents (annexing a schedule thereof) were his muniments 
of title, had no relation to any right of complainant, nor were they material to com- 
plainant’s defence at law, nor had complainant any interest in them. 

On complainant’s motion, the Vice-Chancellor ordered the production of most of 
the documents, on the ground that the answer admitted the alleged variance, and there. 
fore the documents showing this variance were evidence of a case complainant had 
made by his bill. 

[November, 1842] (1 Phill. Ch. R. 209; s. c, Langd. Cas, in Eq. Pl. 578). An appeal 
from this decision was dismissed by the Chancellor (Lord Lyndhurst), 

(¢) Action at Law (1849; reported in 4 Ex. R, (W. H. & G.) 450]. The action 
at law was then brought on before the full bench on an agreed case, which included 
excerpts from the documents of which defendant had thus obtained inspection; and 
the plaintiff at law had judgment. 


2. BURRELL v. NICHOLSON, 


(a2) Action at Law [1832] (3 B. & Ad. 649). In trespass against a constable for 
entering plaintiff’s house to distrain for poor-rates, defendant acting on behalf of parish 
officers, the issue was whether plaintiff's house was within the parish. Plaintiff asked 
the parish attorney for leave to inspect the parish records to ascertain as to the fact, 
and on refusal took order to show cause why he should not be allowed to inspect the 
records, notice of the application being given to parish. The application was denied, 
on the theory that the applicant must show an interest in the books; but here he dis- 
claimed being a parishioner, and hence disclaimed an interest. 

(4) Suit in Equity [August, 1833] (1 Myl. & K. 680; s,c. Langd. Cas, in Eq. Pl, 
471). Plaintiff, having failed in his application at law (as above), filed a bill for dis- 
covery against the vestry clerk and parish officers, The answer of the defendant clerk 
admitted possession of a number of the documents specified in the bill; and plaintiff 
moved for an inspection. ; 

The Chancellor, in ordering an inspection, stated that the question being one of 
boundary, the parish records contained evidence common to both,— the evidence of the 
title of both; and that the papers being voluminous enough to fill a room, it would be 
a grievous thing to relegate plaintiff and the court to the feeble aid of a sudpana duces 
tecum, with no previous inspection, 

(¢) Action at Law [December, 1833] (6 C. & P. 202; s. c. 1 M. & Rob. 304). The 
action at law was then brought to trial; verdict for the defendant, but afterward set 
aside on motion for new trial. 


In many of the State courts of general jurisdiction this process 
of co-operation of different courts has been superseded by statutes 
clothing the courts with power to compel the parties toa common. 
law action to submit to examination, and to produce documents for 
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inspection, upon a simple motion in the cause. This addition of 
an equitable power to the resources of common-law courts has 
been made in different ways and with various limitations. The 
useful point to notice here is that wherever and however made, it 
is understood that the common-law court is performing an equi- 
table function ; and in all substantial matters affecting the rights 
of parties, and the privileges of testimony and documents, the 
common-law court must keep up to the purpose and within the 
limits marked out by the course and practice in chancery. An- 
other significant fact is that the courts sitting in equity have gen- 
erally recognized this change as terminating their own function 
of entertaining bills of mere discovery (save in exceptional in- 
stances, where no common-law action within the jurisdiction is 
pending), and to a considerable extent have ceased, even on bills 
for discovery and relief, to use their old method in any case where 
the simpler motion provided for the common-law courts is available 
in a strictly equitable suit. 

For an illustration of this change carried out in a manner more 
complete, perhaps, than has been yet adopted in most jurisdictions, 
let us advert to the discovery of testimony and documents under 
the New York Code of Civil Procedure. 

That Code contains an express abolition of suits for discovery 


in aid of another action or defence (§ 1914). The substitute it 
gives may be thus outlined : — 
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EQUITABLE REMEDIES ENGRAFTED UPON LEGAL ACTION, 
I, DISCOVERY. 


ACTION. UNDER NEw YorRK CODE, 


[The statute requiring United States Circuit Court practice to conform to State 
court practice as near as may be, does not sanction examination before trial,’ nor 
order for discovery of documents* in the Federal court.] 


Either expected party in an 
intended action may, before 
commencement of an action 
(by order in the discretion ® of 
the court), examine the other 
to perpetuate his testimony. 


SUMMONS. 


Plaintiff may sue an 
anonymous or unknown 
defendant by designat- 
ing him by a descrip- 
tion, and amend after 
ascertaining name,® 

After service of sum- 
mons, plaintiff may (by 
order of court in its dis- 
cretion) * examine de- 
fendant to learn whom 
to join as additional de- 
fendants,® or to enable 
plaintiff to frame his 
complaint,? and may 
have discovery of docu- 
ments for like purpose.® 


COMPLAINT. 


Dejendant may (by 
like order) examine 
plaintiff,’ and discover 
documents to enable de- 
fendant to frame his 
answer, 


ANSWER. 


Either party may (by like 
order) examine the other be- 
fore trial,’ and either party 
may at the trial use the testi- 
mony so taken.® Either party 
may (by the order) have dis- 
covery of documents, before 
trial, for use on the trial,® 
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Notes to Above Procedure. 

1. Ex parte Fisk, 113 U.S. 713, 723, 725,— holding that, notwithstanding U. S. R.S., 
§ 914, which makes the Circuit Court practice in common-law causes “conform as 
hear as may be” to the State court practice,—a State statute allowing compulsory 
examination of a party in advance of the trial is not applicable in the Federal court, 
because U. S. R. S,, § 861, requires examination in open court. 

Whether testimony can be taken for perpetuation, if shown to be necessary to pre- 
vent a delay or failure of justice in a Federal court (113 U.S. 724), or whether testi- 
mony so taken in a State court for perpetuation can be read in the Federal court 
(U. S. R. S. § 867), are different questions. 


2. So ruled in the Southern District of New York. 

3. Jenkins v. Putnam, 106 N. Y. 272. 

4. N.Y. Code Civ. Proced., §§ 870, 871. The statute is somewhat broader than the 
statement above. 

5. N. Y. Code Civ, Proced., §451. 

6, Glenney v. Stedwell, 64 N. Y, 120; s, c,1 Abb, (N.C.) 327, with extended note 
on the practice, 

7. Id. 

8 N. Y, Code Civ, Proced., § 803, etc.; N. Y. Rule 14 of 1888. This practice 
was introduced by the English common-law courts in view of the fact that the party 
could then file a bill of discovery, and stay proceedings at law meanwhile; and the 
New York courts in 1811, and perhaps earlier, adopted (under some restrictions) the 
same practice where the document was the immediate foundation of the action or de- 
fence, or where forgery was alleged. In 1828, on the suggestion that the power was 
limited, and in many cases doubtful, and that it should be made clearly co-extensive 
with the well settled power of chancery (3 R. S., 2d ed., 676), the Legislature, by a new 
provision in the New York Revised Statutes, gave the Supreme Court general power, 
“in such cases‘as may be deemed proper,’”’ to compel discovery of documents, being 
governed therein, except in formal details given by the statute, by the principles and 
practice of chancery (2 R, S, 199, § 21, etc.). 

The power was given to other courts by Code Procedure, § 388, Code Civil Pro- 
cedure, § 803. 

9. Berdell v. Berdell, 86 N. Y. 519. 


It is the better opinion that such statutes making parties com- 
petent to testify, and allowing them to examine each other before 
trial, and to compel production of documents, do not necessarily 
take away the jurisdiction —that is to say, the inherent power — 
of a court of equity to compel discovery in aid of another action 
by bill filed for that purpose ;! but the existence of the remedy 





1 Post v. Toledo, &c. R, R, Co., 144 Mass. 341,— a very well considered case. 

Jacksonville, &c. R. R. Co., v. Peninsula Land, &c, Co, (Fla., 1891), 9 South. Rep. 
661, raises, but does not decide, the question. 

Shotwell’s Exr, v, Smith, 20 N. J, Eq. (Green) 79. eld, in 1869, that as the New 
Jersey statute did not enable the court of law to compel the party to answer, but the 
only penalty was to stay his proceedings, equity was not deprived of its jurisdiction of 
a bill to enjoin a suit at law, and compel the cancellation of the fraudulently obtained 
instrument on which it was brought, and to get discovery in aid of that relief. 
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given by those statutes practically restrains the exercise of that 
power in all those cases which are so provided for by the statutes 
that it can no longer be said that there is no plain, adequate, and 
complete remedy at law. 

In other words, the jurisdiction of equity to grant discovery and 
relief together is not impaired ; and its jurisdiction to grant dis- 
covery alone in aid of an action at law, it will decline to exercise 
in those cases where the new procedure gives a plain, adequate, 
and complete remedy at law. The cases, which have been some- 
what inconsiderately arrayed against each other, as if in conflict, 
are all reconcilable with this principle. 

In the New York Code of Civil Procedure there is, as has been 
noticed, an express provision abolishing suits for discovery merely ; 
but whether under the New York Constitution conferring upon the 
Supreme Court general jurisdiction in law and equity, it is com- 
petent for the Legislature entirely to deprive the court of any 
recognized branch of its ancient equitable jurisdiction, is at least 
doubtful. The better opinion is that the statutory prohibition 





Union Passenger R, R. Co. v, Mayor &c. of Baltimore, 71 Md, 238 (1889). The 
statute of 1796,—allowing courts of law to require parties there to make discovery, 
etc., if they might be compelled to make it in chancery,—4e/d, not to take away 
chancery jurisdiction of a bill for account and discovery of defendant’s receipts, on 
which the city was entitled to a percentage, 

Cannon v. McNab, 48 Ala, 99, 102 (to the same effect, on a bill for discovery and 
account, where equity had concurrent jurisdiction as to the account), 

In Hoppock’s Exrs, v. United N. J. R. &c, Co. & Penn. R. R. Co., 27 N. J. Eq. 
(12 Green), 286, 289, plaintiffs sued for a breach of agreement made by the Delaware 
and Raritan Canal Company; and alleged that after the cause of action accrued that 
company was consolidated with the Camden and Amboy Railroad Company by an Act 
declaring them jointly liable, etc., and that subsequently the joint companies were con- 
solidated with the New Jersey Transportation Company under the name of the first 
above-named defendant, and the former companies ceased to exist; and that the second 
above-named defendant now held all the property of the first defendant under a lease 
which assumed the debts, but it denied all liability. e/d, that the statutes allowing 
discovery in actions at law did not impair the jurisdiction of equity; for plaintiff was 
not bound to experiment at law in order to find out who to sue, The validity of the 
contract was then considered, and the demurrer overruled. 

1 Paton v. Majors, 46 Fed. Rep. 210 (U. S. C, Ct. La. 1891). s. P. in Post v. 
Toledo, &c., R. R. Co. (above cited), 

Kearny v. Jeffries, 48 Miss, 343, 358 (1873). (Bill by owner of legal title to have 
deed delivered for record, and get possession. Dictum that equity would not try it as 
if ejectment. Decree for defendant on the pleadings affirmed on the merits. ) 

Nor does a statute giving a defendant in equity a right to take the testimony of the 
complainant deprive him of his right to file a cross-bill, and compel discovery on 
that cross-bill, Millsaps v, Pfeiffer, 44 Miss. 805, Compare Brown v, Swann, 10 Pet, 
497; Heath v, Erie Ry. Co., 9 Blatchf. 319; Rindskopf v, Platto, 29 Fed. Rep. 130, 
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relates only to aiding by such suits, actions and defences brought 
or to be brought in the New York courts under the code itself, 
and does not necessarily preclude an action in the New York 
courts under the code for discovery to aid a foreign action. 

Under the Massachusetts statute, in a common-law action, in- 
terrogatories may afford the same aid as a bill of discovery could ; 1 
and bills of discovery merely, in aid of common-law actions in the 
courts of that State, are therefore practically superseded. And 
the statute of 1883 goes further, by providing in effect that if a 
bill in equity asks for relief, discovery can only be had by inter- 
rogatories as in an action at law.? 

The result then may be thus indicated: that notwithstanding. 
the conferring of powers of discovery on common-law courts, 
equity (unless forbid by a constitution or statute) can still aid a 
pending or intended action by a bill of discovery, and will do so if 
the power which might be invoked in the common-law action is 
not an equally plain, adequate, and complete remedy. If it be 
such it must be resorted to; and will be administered by the 
courts upon the same principles according to which equity pro- 
ceeds under a bill of discovery.’ 


For another illustration, let us take the co-operation of equity in 
staying waste, pending a common-law action, and notice the man- 


ner in which the equitable power to do so has been by successive 
steps allowed exercise on motion in an action of a common-law 
nature : — 





1 Pub. Sts., c, 129, §§ 46, 53; Baker v. Carpenter, 127 Mass. 226 (1879). 

2 Pub. Sts. 1883, c. 223; Amy v. Manning, 149 Mass. 487, 491. See Pub. Sts., 838, 
c. 151, § 8; Id., p. 971, § 49, etc. 

§ Glenney v. Stedwell, 64N. Y. 120; s, c. 1 Abb. N. C, 327, with extended note, 
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ACTIONS AT LAW? AIDED BY SUITS IN EQUITY. 
II, STAYING WASTE, 


IN EQUITY. AT LAW. 
WRIT. 
BILL, DECLARATION, 
SUBPCENA. 


TEMPORARY INJUNCTION 
against waste, pending the action 
at law, 

Granted on motion, if a prima 
facie case is made out: — 


PLEA. 
IssuE JOINED, 
TRIAL 
and 
: VERDICT, 
Injunction dissolved on motion, | 
if plaintiff fails at law. 
MOTION FOR 
NEw TRIAL, 
Injunction reinstated if plain- 
tiff gets order for new trial. 
JUDGMENT.. 


DECREE 
for permanent injunction after 
- final judgment at law for plain- 
tiff, 


or, for costs and dismissal of 
bill, after final judgment at law 
for defendant. 


Note of Case Illustrating this Procedure, 
ERHARDT v. BOARO, 113 U. S. 527, 537. 


Action at Law, — Erhardt, a citizen of New York, sued Boaro and others, citizens 
of Colorado, to recover possession of a mining claim, from which he alleged defendants 
had ousted him, and from which they unlawfully withheld possession, to his damage 
$50,000, 

The second count, repeating the facts, added that defendants removed large quanti- 
ties of ore, of the value of $50,000, to his damage; and plaintiff demanded judgment for 
$100,000 damages, as well, it seems, as possession, 

The defendants claimed title in themselves, and prayed for a judgment of possession 
and ownership, 

Suit in Equity. — Having brought his action for possession, the complainant thereon 
filed a bill in equity to enjoin the defendants from committing waste pending the action. 
The bill alleged discovery of claim by plaintiff and his associate, the making of claim, 





1 The action at law is: usually, if not always, Ejectment, Trespass ¢. ¢., or Trespass 
on the case for Nuisance or for Waste. 
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the intrusion of defendants, and the ouster of plaintiff, and that complainant had brought 
his action at law; that meanwhile defendants were working the claim, and prayed for 
an injunction against their removing ore “until the final determination of the action 
at law.” 

The court granted a preliminary injunction. 

Trial of Action at Law.—On a trial of the question of title, in the action at law, 
defendants obtained a verdict and judgment. 


Dismissal of Bill in Equity.— In consequence of defendants obtaining judgment at 
law, the court of equity dissolved the injunction, and dismissed the bill, 

Writ of Error at Law, — Complainant brought error to review the judgment at law. 

Appeal in Equity. — He also took an appeal to review the dismissal of the bill in 
equity. 

New Trial at Law, — The Supreme Court, after argument of the writ of error in 
the action at law, held that defendants were not entitled to the verdict, and ordered a 
new trial for that purpose, reversing the judgment below, and remanding the cause. 


Restoration of Injunction.— A new trial having been ordered in favor of the com- 
plainant at law, the Supreme Court, upon argument of the appeal in equity, decreed 
that the bill and injunction must be reinstated. 

The opinion in the suit at law was on the merits of the title, and is not material to 
the present purpose. 


Opinion on Appeal from Dismissal of Bill, 


FIELD, J., delivering the opinion of the court on the appeal from the dismissal of 
the bill in equity, and the dissolving of the injunction, says : — 

“This is a suit in equity ancillary to the action for the possession of the mining 
claim, just decided, It is brought to restrain the commission of waste by the defend, 
ants pending the action,” 

After stating the facts, proceeds : — 

**It was formerly the doctrine of equity, in cases of alleged trespass on land, not to 
restrain the use and enjoyment of the premises by the defendant when the title was in 
dispute, but to leave the complaining party to his remedy at law. A controversy as to 
the title was deemed sufficient to exclude the jurisdiction of the court. In Pillsworth 
v. Hopton, 6 Ves. 51, which was before Lord Eldon in 1801, he is reported to have 
said that he remembered being told in early life from the bench ‘that if the plaintiff 
filed a bill for an account and an injunction to restrain waste, stating that the defend- 
ant claimed by a title adverse to his, he stated himself out of court as to the injunction,’ 

“ This doctrine has been greatly modified in modern times, and it is now a common 
practice, in cases where irremediable mischief is being done or threatened, going to the 
destruction of the substance of the estate, such as the extracting of ores from a mine, 
or the cutting down of timber, or the removal of coal, to issue an injunction, though 
the title to the premises be in litigation, The authority of the court is exercised in 
such cases, through its preventive writ, to preserve the property from destruction 
pending legal proceedings for the determination of the title. Jerome v. Ross, 7 Johns, 
Ch, 315, 332; Le Roy v, Wright, 4 Sawyer, 530, 535. 

“ As the judgment in the action at law in favor of the defendants has been reversed, 
and a new trial ordered, the reason which originally existed for the injunction 
continues, 

*¢ The decree of the court below must therefore be reversed, and the cause remanded, 
with directions to restore the injunction until the final determination of that action; 


and it is so ordered,” © 
12 
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In contrast with this method of co-operation of the different 
systems, let us notice the improved procedure when the court of 
common-law jurisdiction is clothed with appropriate equitable 
powers :— 


EQUITABLE REMEDIES GRAFTED ON LEGAL ACTIONS, 
Il, STAYING WASTE. 


ComMON Law ACTION IN NEW York ACTION UNDER NEw YorkK 
BEFORE THE CODE. CopE, 
Writ. Summons, 

1813. By1 R.L, of 1813, p. 88, § 29, a 
tenant of land in controversy was forbid- 
den to make waste, and the common-law 
courts were directed to keep the land at 
the suit of the demandant, should the 
tenant violate the statute. 

1830, That Act, which was understood 
to relate to actions to recover land, was 
now extended to the action of ejectment 
for possession, by 2 R. S. 336, § 18, the 
power of the court now being defined as 
“power, on the application of the plaintiff, 
to make an order restraining the defend- 
ant from the commission of any further 


waste thereon.” 
1849. The Code of Procedure recog. 


nized the practice granting injunctions in 
equity, and introduced provisions allow- 
ing them also in common-law actions to 
restrain acts pending the suit and tending 
to render judgment ineffectual (§ 219), and 
left the statutory power to stay waste, by 
order in ejectment, untouched, 

1880, The Code of Civil Procedure, 
while continuing the provisions as to in- 
junctions (§§ 603, 604), also by § 1681 
re-enacted and extended the remedy by 
order to stay waste by allowing it to be 
made (even without notice and without 
security) in all actions, legal or equitable, 
affecting the title to, or the possession, 
use, or enjoyment of, real property, and 
to staying damages of any kind to the 
property, and this without prejudice to 
the right to an injunction also in any 
proper case. The remedy is in its nature 
an injunction, and the court, or a judge 
thereof, doubtless may in a single order 
exercise. the power involved in both 
remedies, 
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It will be seen from these illustrations that however premature 
the expectation that law and equity would be “ merged” by codes 
of procedure, and however impracticable such a complete union 
may appear to many, the assimilation, and to some extent the 
merger, of procedure is in the full course of progress. It is a curi- 
ous instance of this that the. Massachusetts statute, which was 
framed to allow ready discovery through machinery added to the 
common-law actions, for which it was needed, has been found to 
present so great an improvement over the bill of discovery that, 
by a later statute, whatever discovery is sought in a bill for relief 
must be obtained through this new common-law machinery, which, 
first imitating the equitable remedy for common-law use, has now 
thus superseded the old machinery of equity even for equity uses.? 
In other words, equity no longer lends its ancient instrument to 
aid suitors at law, but has been directed to lay it aside even from 
use in its own causes, and borrow for that use the improvement 
invented in common-law courts to enable them to get on without 
the interference of equity. 


Austin Abbott. 
NEw York, May 2, 1893. 





1 Amy v. Manning, 149 Mass. 487. 
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NATIONAL UNIFICATION OF LAW. 


: om present official effort to obtain greater harmony or identity 

of statute law among the States of the Union has been the 
cause of bringing officially appointed representatives of the several 
States of the Union together to discuss legal and constitutional 
questions for the first time since the meeting of the Constitutional 
Convention itself. In the more than one hundred years that have 
elapsed since that period, it has been interesting in the conferences 
of these commissioners to note both how great and how small the 
changes have been in the characteristics of the several States and 
in the views of their citizens upon cardinal questions of civilization. 
So far the progress made by this conference is small; for but few 
of the States have been represented, and the commissioners have 
not deemed it wise to proceed rapidly until at least a large major- 
ity of the States have come to take part in their debates and their 
resolutions : as, under our constitutional government, the propriety 
of enacting uniform laws in the several States must rest wholly 
either on convenience or on considerations of specific evils result- 
ing from diversity in legislation on certain topics. 

It seems clear that it is not within the scope of this movement 
to obtain, either by national constitutional amendment or by uni- 
versal State enactment, changes toward uniformity in the funda- 
mental principles of law. The root framework of society must be 
left to our forty-four independent sovereign States to determine for 
themselves ; and the results of their determination will probably be 
more instructive, in their very diversity, than any inconveniences 
fairly resulting therefrom are injurious. But in matters purely for- 
mal, — or, perhaps, in matters like divorce, where, from the nature 
of the case, it is impossible for any one State to legislate finally and 
effectually, — it is undoubtedly wise to attempt by constitutional 
principles, that is, by voluntary State action, to obtain uniformity. 

The first question, then, in determining whether uniformity of leg- 
islation is wise on any particular subject is, whether it is one purely 
formal, and not one essentially important, — as, for instance, the 
question of days of grace on bills and notes, or the form of a nota- 
rial certificate or protest, — or whether it is part of the legal and 
social framework of the community, which it has a right to create 
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for itself, and to hold unchanged without regard to any difference 
of condition in other States. The best example, perhaps, of this 
latter kind would be the descent of real estate : the question of who 
a man’s heirs are to be, and in what proportion they are to share 
his land, being one which each sovereignty may obviously decide 
for itself over its own domain, without regard to any difference of 
custom in neighboring territories. On these two extremes most 
people would be agreed ; but it is in the third or middle class of 
subjects that the labors of the commissioners on Uniformity of 
Legislation will excite the greatest criticism, while also it is in mat- 
ters of this third class that the greatest inconvenience has been 
felt, and the greatest cause for their action exists. The present 
movement itself grew largely out of the efforts and agitations of 
the several State and national divorce and moral reform leagues. 
There is no subject upon which uniform law has been so much 
desired, and none in which any definite uniform statute will be so 


‘much criticised; yet, by the statutes creating all these State com- 


missions they were ordered to take up the subject of marriage and 
divorce; and some progress, even in these subjects, has been 
made. The conservative distinction here would perhaps be that 
so far as the forms go, the ceremony or want of ceremony, the per- 
petuation of evidence of marriage, and so far as the mere proce- 
dure, service of process, jurisdiction, and effect of divorce are 
concerned, a uniform law may hopefully be attempted; but when 
it comes to legislation on the causes which are sufficient for 
divorce, on the existence of divorce itself, and the nature and - 
restrictions of the marriage contract, — these matters go too deeply 
into the essentials of life to be taken out of the regulation of the 
States for themselves, even by. a voluntary and concerted action 
on their part. 

So far only eight States have been represented in the two con- 
ferences, or congresses, which have been held of the several State 
Commissions; but as many more have already passed statutes 
creating commissions, and it may fairly be expected that within 
two years a majority of the States will be represented in the 
conferences. 

The first meeting was held at Saratoga, N. Y., on August 24th 
to August 26th last. A general order of business was unanimously 
adopted ; namely, that the Conference should begin by taking up 
the more simple matters, —as far as possible, matters purely for- 
mal, — and afterwards proceed to the more substantial. Upon this 
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order the question of acknowledgments to deeds and notarial cer- 
tificates was taken up first. It was admitted that all the States of 
the Union require a deed to be properly acknowledged or proved 
as a preliminary to record, and that some States require acknow- 
ledgment or witnesses as a requisite to the validity of the deed 
itself. But this latter being unusual, it was disregarded by the 
Conference, which contented itself with attempting to draw up 
one form of acknowledgment which should be recognized as valid 
throughout the States of the Union, even though it might be addi- 
tional to forms already recognized in some of the States. What 
was wanted was one universal form which any lawyer throughout 
the Union would recognize as sufficient in the State where a deed 
sent to him was executed, and dispense him from making further 
inquiry into the laws or customs of that State. It was held not 
sufficient merely to recommend that an acknowledgment, when 
valid, where taken, should be valid in other States; because the 
whole practical difficulty lies in determining whether an acknow- 
ledgment is sufficient in the foreign State where it wastaken. As 
‘a result of their debates on this subject, the Conference adopted 
the forms which are printed at the end of this article, based on 
a set which had previously been recommended by the American 
Bar Association. A bill legalizing these forms will probably be 
introduced at the next meeting of the Legislature of every State in 
the Union. 

It may be interesting to note the principal matters which aroused 
debate on this and other points. In the form of acknowledgment 
as recommended, the word “free” aroused the particular animosity 
of one of the delegates from New York. He argued that when a 
man said an instrument was his act and deed, it was just the same 
as to say it was his free act and deed, and that the general prin- 
ciple which should govern the labors of law reformers was to reject 
surplusage. Nevertheless, it was held that the word “free,” being 
contained in the form of acknowledgment of the vast majority of 
the States, and having got itself pretty well into the minds of the 
people in this connection, the advantage of greater conciseness was 
not sufficient in this instance to make it worth while to leave the 
word out. So, “free act and deed ” it remains, as far as the labors 
of this Conference could make it. 

The next question which aroused discussion was, whether it 
would be wise to establish some officers as having power to take 
acknowledgments and proofs of deeds throughout the Union. The 
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Massachusetts Commissioners were of impression that notaries 
public, being already universally entitled to take protests of bills 
and notes, and being throughout most of the civilized world the offi- 
cers specially charged with authenticating foreign deeds or evidence, 
it would be a convenient rule to establish this one officer as the gen- 
eral one who would always have authority to take acknowledgments 
of deeds, and to provide that his seal should sufficiently authenti- 
cate his certificate of acknowledgment, without further certificate 
of clerks of court or other functionaries. | 

The New York Commissioners objected to this on the ground that 
notaries were plenty as blackberries in that State, and almost 
equally wild ; and gentlemen from the South objected that notaries 
in their States were very commonly unprovided with seals. So, 
after full debate, the form was adopted as printed below, by which 
the one universal rule is, that any officer duly authorized in the 
State where he takes the acknowledgment may do so, and his cer- 
tificate be recognized as valid everywhere, provided it be further 
certified to by the Secretary of State, or a clerk of a court of 
record, with seal, stating that the officer had such authority and 
that his handwriting is genuine. 

The Conference were unanimously of opinion that there should 
be no separate examination required in the case of deeds by mar- 
ried women; and this ‘recommendation was adopted, although, 
perhaps, going farther than the others in the direction of modifying 
substantive law; but the whole tendency of State legislation is in 
the direction of putting married women precisely on a par with 
men in all particulars of powers and property ; and it was doubted 
whether the separate examination afforded much real protection 
against domination by the husband, — the general opinion being 
that where the gray mare was not the better horse, she would not 
suddenly become so because left alone in a room with a magistrate. 

Some debate was had on the question of allowing one of several 
grantors to acknowledge the instrument sufficiently to entitle it to 
be recorded with effect against all of them; but upon this point it 
was found that the laws of the States, as well as the interpreta- 
tion of their statutes by their several courts, differed so much that 
it was not wise to deal with it at present. 

The form of the seal aroused a discussion which. bore more fruit. 
It is obvious that there are two questions concerning seals liable to 
be confounded. One is, What shall be the nature or form of a seal 
itself to make it valid as a seal? The second, What shall be the 
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legal consequence when it is valid as a seal? The Southern and 
Western delegates were generally in favor of abolishing the use of 
the seal entirely. All the commissioners were in favor of making 
its use as easy as possible by any method which would clearly 
indicate that the use of the seal was intended. Asa result, either 
the word “seal” or the letters “L. S.,” written or printed on the 
paper, were made sufficient ; but the Conference were not willing 
to allow a mere scroll, or scrawl of the pen, for the reason that in 
such cases it is impossible to tell whether an ordinary signature 
with a flourish is meant to be a signature with a seal, or a mere 
paraph. 

It may be shown, and it is the fact throughout the United States, 
that there are three different ways of treating the question of seals: 
one, to abolish them entirely ; one to make them necessary to cer- 
tain instruments; and a third, to make them merely the sign, 
dispensing with any inquiry into consideration. In some Western 
States the statute is adopted that all written instruments shall be 
presumed to have consideration, which would seem to put written 
instruments in the place of sealed instruments at the common law. 
After some debate the conference decided not to go into this matter 
at this time, but to content itself with merely recommending the 
form of the seal, leaving the consequences to be what they might 
be in the several States. 

It will be seen that as a result of these recommendations, if 
adopted as laws, the whole matter of the form and execution of 
deeds would be made clear and uniform throughout the United 
States. None of the present forms or methods would be rendered 
invalid in the States where they are now legal; but any lawyer 
throughout the country would have at his fingers’ ends one method 
which at least would be valid, and would cover every possible point 
of the execution, form, and authentication of deeds. 

The corresponding question relating to wills the Conference did 
not go into further than to recommend as a universal law that 
which is already law in most States, that a will executed without 
any State, either in the mode prescribed by the law of the place 
where executed, or of the place where the testator lived, shall be 
deemed to be legally executed, provided only it be in writing and 
subscribed by the testator ; and further, that any will duly proved 
where the testator lived, may be proved in any other State by 
exemplified copy and record of such probate, without any original 
proof ; and shall then have the same effect as if originally proved 
and allowed in such State. 
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One notices that there may be a question here. In States where 
a will proved is absolutely valid after the time of appeal has elapsed, 
this statute reaches further than in States where probate of a will 
is at all times only presumptive evidence as affecting the title of 
real estate. Nevertheless, the statute proposed would seem to leave 
this law where it found it, only making foreign probate of the same 
effect as it had in the State; although unquestionably it thereby 
prevents attacks upon the validity of the will, which might other- 
wise be had in the State where proved in the second instance, 
Nevertheless, the statute is one of great convenience, is already 
generally adopted, and would seem to be fair; as the law of the 
testator’s domicile, which should properly govern, is by it made to 
govern. 

On the subject of 52//s and notes, the Conference contented itself 
with recommending the abolishing of all days of grace, and attempt- 
ing to make the rule universal that notes falling due on Sundays 
and holidays should be payable and presentable on the secular day 
next succeeding such holiday ; this seeming a fairer rule to the 
debtor than the one now prevailing in many States. Nevertheless, 
it is probable that the former suggestion will be slow of adoption, 
although it is demonstrable that the days of grace do not bene- 
fit the debtor, and tend to confuse the transaction by mistakes 
and errors of computation, and also make much additional work 
and book-keeping for banks. There is so strong a notion that 
something is to be gained by a debtor in saying that he borrows 
money for sixty and three days instead of borrowing it for sixty- 
three days, that it will share the difficulty of all prejudices in being 
removed. In fact, the bill embodying this recommendation has 
already been defeated at least in the Legislature of Massachusetts. 

The Conference had now left its merely formal matters, and got 
down to serious business, when it touched the subject of marriage 
and divorce. As all shades of opinion are doubtless represented 
in the United States, from those who would have no marriage, 
those who would have it an ordinary civil contract, revocable like 
other civil contracts by consent of both parties, to those who 
would have it a sacrament, a state or a finality, so most of these 
opinions were represented in the Conference. The only subject 
upon which the Conference really wren that it should at 
least be made perfectly clear in every State what a marriage is, 
when it happens, and how its evidence shall be perpetuated. 

The special point about which the tide of discussion ebbed and 
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flowed was the so-called “common-law marriage,” or Scotch mar- 
riage,— marriage by consent, marriage de facto, or, as the extreme 
conservatives would call it, marriage which is not marriage at all. 
A strong general prejudice in the South and West in favor of 
making marriage as easy as possible was met by an equally strong 
determination in the North and East that people who were getting 
married should understand and realize the fact at the time; and 
that so important an event in a man’s life should at least leave 
behind it some trace which could be a test to his collateral heirs, 
his descendants, his widow, and most particularly to his later 
alleged wife. Gentlemen from metropolitan New York appeared 
most in dread of adventurers of the gentler sex, while gentlemen 
from the chivalric South were much more troubled with the con- 
duct of designing males. The common-law marriage, or marriage 
by mere cohabitation, was declared ingrained in the manners of 
the people of one section of the country, while the necessity of a 
church ceremony, or at least some civil act adequately representing 
it in formality, was declared equally a corner-stone of the civilization 
of the Puritans. It was, perhaps, a depressing inference to draw 
that the chief anxiety of our older civilization appeared to be how 
to avoid marriage, while that of the newer country was rather how 
most easily to incur it. It may well be imagined that the Confer- 
ence wisely abstained from recommending anything radical on 
the subject. Recognizing the impossibility of keeping the sexes 
entirely apart (which would undoubtedly be the easiest method of 
disposing of the difficulty), the Conference only endeavored to 
devise a means of making the parties clearly state under what 
relation they came together. The result will be found in the 
recommendations printed below. It was strenuously declared — 
and this at least seemed to meet the general approval —that a 
person who incurred the obligation of marriage should surely be 
required to go through the same formality required of him when 
he obligated himself for goods and merchandise to a greater value 
than ten pounds sterling. The chivalry of the commissioners car- 
ried them unanimously, and without demur on the part of any 
member, as far as the secretary is advised, to this point: that a 
wife was at least of the value of fifty dollars. Accordingly, it was 
declared that a marriage without minister, ceremony, or witnesses, 
without bell, book, and candle, without record and without ac- 
knowledgment, should at least be evidenced by a scrap of paper 
signed by both parties; that the question, if it ever came to trial, 
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might be transferred to the simpler studies of forgery rather than 
the complex investigations of what Solomon termed the ways of a 
man with a maid. And the New England delegates further carried 
their point to the extent of getting a recommendation, in the form 
of statute, to all the States that provision be made for the immedi- 
ate record of marriages, however solemnized, or when not solem- 
nized at all, — it being held by them that the question of matrimony 
was of greater general importance even than that of the proper 
ownership of an acre or so of wild land. These matters were 
pretty unanimously passed ; but when the much-vexed question 
of the age of consent, so-called, arose, there was, after the most 
heated debate, very far from a decided vote upon the question. 
Many of the commissioners were unwilling to touch upon the sub- 
ject at all. Others said that they were particularly charged by 
their State Legislatures to take action upon this, and that on no 
other one thing was there so great a public expectation that some- 
thing should be done. Attention was duly called to the fact that 
the very words, “age of consent,” may mean entirely different 
things, according as the statutes or laws of a State regard the 
breach of this provision. For instance, it makes very much differ- 
ence whether an attempted marriage between parties, one of whom 
is under the age of consent, is declared to be no marriage at all, 
even when followed by the birth of children, or whether it merely 
subjects the elder party to a sort of judicial reprimand, or renders 
the magistrate or clergyman liable to a five-dollar fine, or enjoins 
upon him the duty of not marrying them unless papa or mamma be 
present. 

The Conference recognized this difference, but still decided that 
they could not presume to go into the manner in which separate 
States interpreted their own regulations ; and the debate was lim- 
ited to the fixing of the age of consent, without deciding what the 
term meant. All classical literature would appear to show that the 
age of consent, from the Garden of Eden down, would necessarily 
and solely mean that age at which the lady in fact consented; and 
certainly the descendants in all cases would strenuously stickle for 
that theory, it being equally in accordance with common-sense, 
the Bible, and the manners of the most polite courts. Neverthe- 
less, all the States of this country, and indeed the common law 
(only the common law puts it, in all conscience, young enough), 
have established an age of consent. The common law takes the 
liberal latitude of anything above twelve and fourteen. Now there 
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is undoubtedly a very earnest desire on the part of many of our 
best people — many of those whose wishes are most to be consid- 
ered in matters of this sort — that the common-law rule should be 
made less liberal. Probably no one would wish to put it higher 
than eighteen or twenty-one ; but from this down there are many 
opinions for all possible ages. 

As a result, the Conference suggested the age of eighteen in the 
male, and sixteen in the female. Undoubtedly there are climatic 
reasons for not making this rule the same in all parts of the 
country; nevertheless, the difficulty of establishing a sort of 
Mason-and-Dixon’s line on the ability to marry will be obvious to 
the most flippant observer. The recommendation, as a recommen- 
dation, does no harm; but the reader will probably think that it 
had better stay a recommendation, that the several States, while 
perhaps increasing the common-law age, should nevertheless be 
left to determine such precise needs as their own experience 
warrants, and that in all States no marriage should be impeached 
for nonage which is followed by the birth of a child. One may 
apprehend in all seriousness that this matter cannot be settled by 
this country or in this generation. This is not saying that it is 
not well to agitate it and improve the laws where we see them at 
fault, — notably in matters of divorce ; and on this point it is hoped 
that the divorce statutes printed below will gradually commend 
themselves to the good sense of the community. They will prevent 
what is undoubtedly the greatest abuse now, namely, the procuring 
of divorces easily and without publicity in foreign States, which 
have no proper jurisdiction, and without notice to the defendant 
party, who is usually, in such cases, the innocent party. But it 
would seem that the question of marriage is one which not only 
varies at any one time in different sects, in different communities, 
in different civilizations, and in different races, but is one upon 
which any one community is not at a point of stable equilibrium. 
Unquestionably this most important relation is undergoing a 
change, — a change at least in the point of view from which it is 
regarded, if not in the statutes embodying it. Democracy, the 
modern view of property, the other modern movement, — which 
only began with Mary Wollstonecroft in the early part of this 
century, and is known as the emancipation of women, — is cer- 
tainly, in its last result, not going to leave the relation of the sexes 
where it found it. And, yet, so far, there has been on the statute 
book very little change. All the debates of conferences such as 
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this, while interesting, —as the conversation of any intelligent 
person must be on this subject,— are nevertheless entitled to little 
more consideration than — perhaps not so much as —that great 
unconscious public sentiment, which does not rise to that point of 
conscious intellectual consideration, but which, behind the manners 
and movements of mankind, dominates the action of humanity, 
creates society, and only afterwards appears in laws and statutes. 


F. J. Stimson. 


APPENDIX. 


FORMS OF BILLS RECOMMENDED, AND RESOLUTIONS ADOPTED, 


Acknowledgment and Execution of Deeds. 
AN ACT RELATING TO ACKNOWLEDGMENTS OF WRITTEN INSTRUMENTS. 
(Enacting Clause.) 


SECTION 1, Either the forms of acknowledgment now in use in this State, or 
the following, may be used in the case of conveyances or other written instru. 
ments, whenever such acknowledgment is required or authorized by law for any 
purpose : — 

(Begin in all cases by a caption specifying the State and place where the 
acknowledgment is taken.) 

1. In the case of natural persons acting in their own right: — 

On this day of 18 , before me personally appeared 
AB (or A Band C D), to me known to be the person (or persons) described 
in and who executed the foregoing instrument, and acknowledged that he (or 
they) executed the same as his (or their) free act and deed. 


2. In the case of natural persons acting by attorney: — 
On this day of 18 , before me personally appeared 


A B, to me known to be the person who executed the foregoing instrument in 
behalf of C D, and acknowledged that he executed the same as the free act and 
deed of said C D. 

3. In the case of corporations or joint-stock associations : — 

On this day of 18 , before me appeared A B,to me 
personally known, who, being by me duly sworn (or affirmed), did say that he 
is the president (or other officer or agent of the corporation or association) of 
(describing the corporation or association), and that the seal affixed to said 
instrument is the corporate seal of said corporation (or association), and that 
said instrument was signed and sealed in behalf of said corporation (or associa- 
tion) by authority of its Board of Directors (or trustees), and said A B acknow- 
ledged said instrument to be the free act and deed of said corporation (or 
association). 

(In case the corporation or association has no corporate seal, omit the words 
‘“‘the seal affixed to said instrument is the corporate seal of said corporation (or 





102 HARVARD LAW REVIEW, 


association ), and that,” and add, at the end of the affidavit clause, the words. 
‘and that said corporation (or association ) has no corporate seal.’’) 

(In all cases add signature and title of the officer taking the acknowledgment.) 

SECTION 2. The acknowledgment of a married woman when required by law 
may be taken in the same form as if she were sole, and without any examination 
separate and apart from her husband. 

SECTION 3. The proof or acknowledgment of any deed or other written instru- 
ment required to be proved or acknowledged in order to enable the same to be 
recorded or read in evidence, when made by any person without this State 
and within any other State, Territory or District of the United States, may 
be made before any officer of such State, Territory or District authorized by 
the laws thereof to take the proof and acknowledgment of deeds, and when so 
taken and certified as herein provided, shall be entitled to be recorded in this 
State, and may be read in evidence in the same manner and with like effect as 
proofs and acknowledgments taken before any of the officers now authorized by 
law to take such proofs and acknowledgments, and whose authority so to do is 
not intended to be hereby affected. 

SECTION 4. To entitle any conveyance or written instrument, acknowledged 
or proved under the preceding section, to be read in evidence or recorded 1n this 
State, there shall be subjoined or attached tothe certificate of proof or acknow- 
ledgment, signed by such officer, a certificate of the Secretary of State of the 
State or Territory in which such officer resides, under the seal of such State or 
Territory, or acertificate of the clerk of a court of record of such State, Terri- 
tory or District in the county in which said officer resides, or in which he took 
such proof or acknowledgment, under the seal of such Court, stating that such 
officer was, at the time of taking such proof or acknowledgment, duly authorized 
to take acknowledgments and proofs of deeds of lands in said State, Territory or 
District, and that said Secretary of State, or Clerk of Court, is well acquainted 
with the handwriting of such officer, and that he verily believes that the signature 
affixed to such certificate of proof or acknowledgment is genuine. 

SECTION 5. The following form of authentication of the proof or acknowledg- 
ment of a deed or other written instrument when taken without this State and 
within any other State, Territory or District of the United States, or any form 
substantially in compliance with the foregoing provisions of this Act, may be used. 

Begin with a caption specifying the State, Territory or District, and county 
or place where the authentication is made. 

i, , Clerk of the in and for said 
County, which Court is a court of record, having a seal (or I, 
the Secretary of State of such State or Territory), do hereby certify that 

by and before whom the foregoing acknowledgment (or 
proof) was taken, was, at the time of taking the same, a notary public (or other 
officer) residing (or authorized to act) in said county, and was duly authorized 
by the laws of said State (Territory or District) to take and certify acknow- 
ledgments or proofs of deeds of land in said State (Territory or District), and 
further that I am well acquainted with the handwriting of said 
and that I verily believe that the signature to said certificate of acknowledgment 
(or proof) is genuine. 

In testimony whereof, I have hereunto set my hand and affixed the seal of 
the said Court (or State) this day of ,. 
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SECTION 6. The proof or acknowledgment of any deed or other instrument 
required to be proved or acknowledged in order toentitle the same to be recor led 
or read in evidence, when made by any person without the United States, may 
be made before any officer now authorized thereto by the laws of this State, or 
before any minister, consul, vice-consul, chargé d'affaires, or consular agent of 
the United States resident in any foreign country or port, and whencertified by 
him under his seal of office it shall be entitled to be recorded in any county of 
this State, and may be read in evidence in any Court in this State in the same 
manner and with like effect as if duly proved or acknowledged within this State. 


AN ACT RELATING TO THE SEALING AND ATTESTATION OF DEEDS AND OTHER 
WRITTEN INSTRUMENTS. 


(Enacting Clause.) 


SECTION 1. In addition to the mode in which such instruments may now be 
executed in this State, hereafter all deeds and other instruments in writing 
executed by any person or by any private corporation, not having a corporate 
seal, and now required to be under seal, shall be deemed in all respects to be 
sealed instruments, and shall be received in evidence as such, provided the 
word “Seal,” or the letters ‘‘ L. S.” are added in the place where the seal should 
be affixed. 

SECTION 2. A seal of a court, public officer or corporation may be impressed 
directly upon the instrument or writing to be sealed, or upon wafer, wax, or 
other adhesive substance affixed thereto, or upon paper or other similar sub- 
stance affixed thereto by mucilage or other adhesive substance. An instrument 
or writing duly executed in the corporate name of acorporation, which shall not 
have adopted a corporate seal, by the proper officers of the corporation under 
their private seals, shall be deemed to have been executed under the corporate 
seal. 

SECTION 3. No attesting witness shall be necessary for the due execution of 
any deed or other written instrument conveying lands or any interest therein, 
provided the same be duly acknowledged. But, in case the same has not been 
acknowledged, one attesting witness to such instrument shall be sufficient for 
the validity thereof, and for proving the same for record. 

The following resolutions were adopted on the subject of Marriage and 
Divorce: — 


Marriage. 


‘““RESOLVED, thatit be recommended to the State Legislatures that legislation 
be adopted requiring some ceremony or formality, or written evidence, signed 
by the parties, and attested by one or more witnesses, in all marriages; pro- 
vided, however, that in all States where the so-called common-law marriage, or 
marriage without ceremony, is now recognized as valid, nosuch marriage, here- 
after contracted, shall be valid unless evidenced by a writing, signed in duplicate 
by the parties, and attested by at least two witnesses. 

‘* RESOLVED, that we recommend to the several Legislatures further to pro- 
vide that it shall be the duty of the magistrate or clergyman solemnizing the 
marriage to file and record the certificate of such marriage in the appropriate 
public office. ; 





104 HARVARD LAW REVIEW. 


“RESOLVED, that in cases of common-law marriages, so called, evidenced in 
writing, as above provided, it shall be the duty of the parties to such marriage 
to file or cause to be filed such written evidence of their marriage, in an appro. 
priate public office, within ninety days after such marriage shall have taken 
place, and that a failure so to do shall be a misdemeanor. 

“ RESOLVED, that it be further recommended to the legislatures that in case 
the certificate last mentioned be not filed as aforesaid, or if no subsequent rati. 
fication by both parties, evidenced as aforesaid by like writing, be filed, then 
neither party shall have any right or interest in the property of the other. 

‘*‘ RESOLVED, that we recommend toall the States that stringent provision be 
made for the immediate record of all marriages, whether solemnized by a clergy- 
man or magistrate, or otherwise entered into, and that said provisions be made 
sufficiently stringent to secure such record and the full identification of the 
parties.” 

The following resolution, passed at the meeting of the Conference held at 
Saratoga, was re-adopted, viz.: — 

“That the age of consent to marriage should be raised to eighteen in the 
male, and sixteen in the female.”’ 


Divorce. 


**RESOLVED, that it is the sense of this Conference that no judgment or 
decree of divorce should be granted unless the defendant be domiciled within 
the State in which the action is brought, or shall have been domiciled therein 
at the time the cause of action arose, or unless the defendant shall have been 
personally served with process within said State, or shall have voluntarily 
appeared in such action or proceeding. 

“Where the defendant shall not be domiciled in the State in which such 
action is brought, or shal] not have been domiciled therein at the time the cause 
of action arose, the plaintiff must prove either that the parties have lived together 
in that State as husband and wife, or that the plaintiff has in good faith resided 
in said State for at least one year next preceding the commencement of the 
proceeding. 

‘*RESOLVED, that it is the sense of this Conference that in all libels for 
divorce for adultery with some person named therein, such person shall be 
made a co-respondent, and personal service of the libel shall be made upon such 
person, unless it appear to the Court that such service was impracticable. 

‘* RESOLVED, that where a marriage is dissolved, both parties to the action 
shall be at liberty to marry again.” 

It was also resolved that the Legislatures of the States be recommended to 
pass laws in conformity with the foregoing resolutions. 


Wills. 
AN ACT RELATING TO THE EXECUTION OF WILLS. 


(Enacting Clause.) 


First. A last will and testament, executed without this State in the mode 
pres: ribed by the law, either of the place where executed or of the testator’s 
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domicile, shall be deemed to be legally executed, and shall be of the same force 
and effect as if executed in the mode prescribed by the laws of this State ; pro- 
vided said last will and testament is in writing and subscribed by the testator. 


AN ACT RELATIVE TO THE PROBATE IN THIS STATE OF FOREIGN WILLS. 


(Enacting Clause.) 


First. That any will duly admitted to probate without this State, and in the 
place of the testator’s domicile, may be duly admitted to probate and recorded 
in this State by duly filing an exemplified copy of said will and of the record 
admitting the same to probate; and such will shall then have the same force and 
effect as if originally proved and allowed in this State. 


Bills and Notes. 


AN ACT As TO Promissory NoTEs, CHECKS, DRAFTS, AND BILLs oF EXCHANGE, 


(Enacting Clause. , 


First. Thatall promissory notes, checks, drafts and bills of exchange shall 
hereafter be due and payable as therein provided, without days of grace being 
allowed. 

SECOND. That all promissory notes, checks, drafts or bills of exchange that 
shall fall due on Sunday or any other legal holiday, shall be payable and present- 
able for payment on the secular or business day next succeeding such Sunday 
or holiday. 


Weights and Measures. 


The following is the table of weights and measures recommended by the 
Conference at Saratoga, as amended at the meeting held in New York City: 

1. The avoirdupois pound to bear to the troy pound the relation of 7,000 to 
5,760. The hundredweight to contain 100 of avoirdupois pounds, and the ton 
20 hundredweight. 

2. The barrel to contain 314 gallons, and the hogshead two barrels. 

3. The dry gallon to contain 282 cubic inches; the liquid gallon 231 cubic 
inches. / 

4. The bushel in heap measure to contain 2150.42 inches. 

5. A barrel of flour measured by weight shall contain 196 pounds; a barrel 
of potatoes, 172 pounds. 

6. The bushel of wheat to contain 60 pounds. 

The bushel of Indian corn, or of rye, 56 pounds. 

The bushel of barley, 48 pounds. 

The bushel of oats, 32 pounds, 

The bushel of corn meal, 50 pounds, 

The bushel of rye meal, 50 pounds. 

The bushel of peas, 60 pounds. 

The bushel of potatoes, 60 pounds. 

The bushel of apples, 48 pounds. 

The bushel of carrots, 50 pounds. 
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The bushel of onions, 57 pounds. 

The bushel of clover seed, 60 pounds. 

The bushel of herdsgrass, or timothy, seed, 45 pounds. 
The bushel of bran and shorts, 20 pounds. 

The bushel of flax seed, 55 pounds. 

The bushel of coarse salt, 70 pounds. 

The bushel of fine salt, 50 pounds. 

The bushel of lime, 70 pounds. 

The bushel of sweet potatoes, 54 pounds, 

The bushel of beans, 60 pounds. 

The bushel of dried apples, 25 pounds. 

The bushel of dried peaches, 33 pounds. 

The bushel of rough rice, 45 pounds. 

The bushel of upland cotton seed, 30 pounds. 
The bushel of Sea Island cotton seed, 44 pounds. 
The bushel of buckwheat, 48 pounds. 
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WHY IS A MASTER LIABLE FOR THE TORT 
OF HIS SERVANT? 


HE principle upon which the law treats one who wrongfully 
injures another as responsible therefor in damages, is easily 
accounted for. It bears a close analogy to that reasonable pro- 
vision which requires that A when he has deprived B of property, 
shall restore to B the property itself, or its money equivalent. In 
cases, however, where a defendant is proceeded against because 
of acts done, or duties neglected, by his servant, the true ground 
of liability is not so readily capable of ascertainment. Where a 
servant’s act may with perfect propriety be taken to be that of the 
master himself, the reason is plain enough for casting the latter in 
damages. But we soon approach a border-line where the conduct 
of the servant is altogether his own, —the master neither being 
present, nor, as a matter of fact, countenancing in the slightest 
degree the act of his servant,—and yet the master is held toa 
rigid accountability, and made to respond in damages, as for his 
own fault or neglect. The rule of liability in such cases may 
be concisely stated as follows: For all acts done in the exe- 
cution of the master’s business, within the scope of the servant’s 
employment, and resulting in the infliction of injury, the master 
is responsible. 

It is the design of this article very briefly to inquire into the 
reasons why this rule, which is now so firmly intrenched in the 
law, was originally formulated. Our purpose is to explore, and, if 
it may be, to discover upon precisely what principle the rule is 
grounded. Of course, it is conceivable that a rule may work well 
in practice, and yet that when traced to its origin, it will be found 
to rest upon no logical foundation. It is seldom unprofitable to 
keep steadily in mind the reason of a rule, in order that, if for 
nothing else, we may at least make sure that the rule itself, what- 
ever may be its justification, shall not under new conditions be 
extended beyond just and salutary limits. 

The profession is well aware to what extent the present genera- 
tion of lawyers is indebted to the labors of O. W. Holmes, Jr. 
(now Mr. Justice Holmes, of the Massachusetts bench), in tracing 
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legal rules and forms of actions to their origin, and thus throwing 
needed light upon the law as to-day administered. In the opening 
chapter of “ The Common Law” (Boston, 1881), that learned and 
acute writer tells us of the growth of the doctrine of master and 
servant ; of the pecuniary responsibility assumed by the master 
for the purpose of securing the surrender to him of the body of his 
slave, held by an injured party as a ¢héng responsible for the injury 
committed. ‘The principle introduced on special grounds ina 
special case, when servants were slaves, is now the general law of 
this country and England; and under it men daily have to pay 
large sums for other people’s acts, in which they had no part, and 
for which they are in no sense to blame” (page 16). 

It may be permitted to us to remark how refreshing it has 
proved after our own unaided attempt at ascertaining by a process 
of speculative thought why, upon principles of fairness and justice, 
there should in this class of cases be zmputed to a master a blame 
that in reality has no existence, to come across the passage just 
quoted. Taken with its context, it serves to explain how sucha 
rule has gradually come to be incorporated into what is now the 
law of England and America. The reason for the maintenance of 
the rule, if not for its origin, I am fain to believe, however, should 
be sought for in an entirely different direction. 

If a gentleman be negligent in his choice of a servant, or if he 
keep a servant in his employ whom he knows to be heedless, and 
an accident occurs, the rule that he should be made to respond in 
damages needs notsto be explained. The present inquiry is re- 
stricted to the case where no such neglect can, as a matter of fact, 
be charged against the master, — to thecase, in other words, where 
negligence is displayed on the part of the servant for the aan time. 
Why should the master be held liable? 

Let us take a case in concrete form. For this purpose let us 
select as an illustration the familiar instance of a carriage. You 
are a man of means, we will suppose, and you have in your employ 
a coachman. Hecame to you well recommended, and has for 
three or four years proved himself faithful to your interests. You 
justly regard him as an intelligent, sober, and prudent man; and 
you have never hesitated to intrust to him the safety of your 
children, or guests. One day, he is driving your carriage to the 
railroad station to meet you. While on his way he drives over a 
pedestrian, and severely injures him. The person injured is not 
to blame; the driver is. For the first time your coachman is 
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careless, and guilty of neglect ; for, by the exercise of proper cau- 
tion, he might have avoided the casualty. 

Your coachman is a frugal man, and has laid up a few hundred 
dollars in the savings-bank. The injured man’s attorney either 
does not suspect this to be so, or else he rightly conceives that 
your bank account can much better stand a strain upon it, and you 
are confronted by a suit. Now, upon what ground of justice and 
fairness ought you to be compelled to pay damages ? 

It is conceded that you are not morally to blame. You did 
nothing to bring about the occurrence of the accident. You had 
omitted no duty in respect to it. You owned the carriage and the 
horses. An ingenious mind prompts the suggestion that it was 
by your order that the offending driver was at that particular spot 
at that moment of time. The visible instrument by which the 
injury was inflicted was yours. 

The act was not wilfully done. As will sometimes happen, the 
man “lost his head,” and for his neglect you must pay. 

We are told, first, that the coachman at the time was acting in 
the course of youremployment. Had the use of the carriage been 
given him so that he was driving, not for you, but for his own 
purposes, you would not have been liable. Being engaged about 
your business, and for your benefit, you must take the conse- 
quences. It is not contended that the master causes the servant’s 
action ; but the rule of law is to be maintained that what the ser- 
vant does here within the scope of his employment is presumed to 
be done under the master’s orders. 

Perhaps as comprehensive an exposition of the grounds of this 
liability as can readily be cited is found in the following language 
of Lord Cranworth, in a leading case,— language which, according 
to a late text-writer on the subject, furnishes “a very pointed and 
excellent illustration of the rule :” — 


“If aservant driving his master’s carriage along the highway care- 
lessly runs over a bystander, or if a game-keeper, employed to kill 
game, carelessly fires at a hare so as to shoot a person passing on the 
ground, or if a workman employed by a builder in building a house neg- 
ligently throws a stone or a brick from a scaffold, and so hurts a passer- 
by, — in all these cases (and instances might be multiplied indefinitely) 
the person injured has a right to treat the wrongful act as the act of the 
master. Qud factt per alium, facit per se. If the master himself had driven 
his carriage improperly, or fired carelessly, or negligently thrown the 
stone or brick, he would have been directly responsible ; and the law does 
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not permit him to escape liability because the act complained of was not 
done with his own hand. He is considered as bound to guarantee third 
persons against all hurt arising from the negligence of himself or of those 
acting under his orders, or in the course of his business, Third persons 
cannot, or at all events may not, know whether the particular injury com- 
plained of was the act of the master or the act of the servant. A person 
sustaining injury in any of ‘1e modes suggested has a right to say: I was 
no party to your carriage being driven along the road, to your shooting 
near the public highway, or to your being engaged in building a house. 
If you chose to do or cause to be done any of the acts, it is to you, and 
not to your servants, that I must look for redress, if mischief happens to 
me as their consequence. A large portion of the ordinary acts of life 
are attended with some risk to third persons, and no one has a right to 
involve others in risk without their consent.” ? 


An obvious criticism for one to make who is searching for the 
reason of the rule is, that all this is very well put, but it discloses 
no reason. It goes no deeper than to state what is the law. 

To be sure, it does not follow that there is not a reason because 
Lord Cranworth fails to bring it forward. But a similar disap- 
pointment awaits the inquirer, we think, in trying to get at the 
bottom of other decisions on this subject. Lord Brougham, for 
example, is reputed as saying in Duncan v. Findlater :? — 


“T am liable for what is done for me and under my orders by the man 
I employ, for I may turn him off from that employ when I please; and 
the reason that I am liable is this, that by employing him I set the whole 
thing in motion, and what he does, being done for my benefit and under 
my direction, I am responsible for the consequences of doing it.” 


There is really no causal connection between the order given by 
the master to drive to the station, and the injury inflicted by the 
driver’s neglect ; so that the expression, “set the whole thing in 
motion,” does not help us very far toward a solution of the ques- 
tion. Moreover, to say that what the coachman does is done for 
the benefit of his employer, is not true, so far as it is meant to apply 
to the coachman’s committing a tort. It is true that the servant 
is prosecuting a duty in his master’s behalf, and that in a sense he 
represents his master; but the latter has done nothing, nor has he 
sanctioned the doing of anything, to the injury of the third person. 





1 Bartonshill Coal Co. v, Reid, 3 McQ. 266, quoted by Wood, in his ‘* Master and 
Servant,” p. 526. 
26Cl. & F. gto. 
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Charging him with the fault of the servant, therefore, is a purely 
arbitrary act of the law. It may perhaps find its justification in 
that refuge to which courts at times have found themselves obliged 
to resort, namely, public policy and convenience. 

Underneath the surface of this expression, “for the master’s 
benefit,” there seems to be lurking the thought that whatsoever 
a servant does with intent to further his master’s interest must be 
considered as if done by the master’s previous order; and hence 
that all results attendant upon the servant’s manner of doing it 
are to be treated precisely as if the master had actually caused 
those results to be brought about. This is, of course, pure assump- 
tion. One may say that it is an assumption laid hold upon in order 
to support a fancied theory of causal connection between the inan- 
imate instrument that figures in the transaction, and the innocent 
but unlucky owner who, though corporally absent, is treated as 
legally present. 

A discovery of the true reason why liability is imposed upon the 
party whom in these cases we term “ master” would appear to be 
left, not to research into the reports of the earlier decisions, but to 
our insight into human nature, and our perception of the springs 
of human action. With due deference to the conclusions of others, 
who from time to time may have sought to work out this problem, 
we venture to suggest the following solution, that certainly has 
much in its favor. 

The rule may be attributed to the influence that our feelings of 
sympathy have over us for a fellow-being in distress. We cannot 
look upon the unfortunate victim of an accident without being sen- 
sible, not only of pity for him, but of more or less indignation and 
resentment against the person whom we take to be the party in 
fault. A brewery wagon injures a child. The crowd blame the 
driver. The sight of a name upon the wagon awakens a feeling 
against the company. In every instance, upon viewing the servant 
and the work in which he is engaged, the transition is an easy one 
over to the employer. Though not present to the senses of the 
beholder, he is readily pictured in imagination, and associated with 
his servant as deserving of the severest censure. 

Following close upon this thought, if not the parent of it, is a 
vague feeling that the injury must be fully repaired. He who robs 
a man of his sound limb and good health ought to pay roundly for 
it. The damage has come through human agency. Some man, 
or men, must make it good. In a confused way (our feelings 





112 HARVARD LAW REVIEW. 


getting the better of our judgment) we reach a conclusion that all 
that human means can accomplish must be brought to bear to 
alleviate suffering, — to repair an injury that ought never to have 
been inflicted. The “master” being more or less connected in 
our thoughts with the affair, and being moreover a man able to 
respond with his money, we quickly determine that it is only right 
that he should assume the responsibility of what we easily call his 
share in the accident. We see no hardship in making him pay the 
bills, and we leave him to console himself with the reflection how 
much better off he is than the poor fellow who has been injured. 

Reducing this sentimental process to its standard of logical 
value, we perceive that, as a judicial reason, it is worthless, 
Viewing it as an impulse or a conviction to determine how men 
should treat each other, we find it irresistible. 

If this attempt to account for the rule in question shall appear to 
the reader to be strained and far-fetched, perhaps he may suggest 
a simpler and more convincing explanation, The employment of 
servants in this country has grown in every direction with the 
wonderful development of our resources. Whatever may be the 
true ground for imposing upon employers this burden of liability, 
it is well to bear in mind the origin of the rule, that in new cases 
constantly arising it may be pushed no farther than a sound public 
policy and a keen sense of impartial justice shall clearly warrant. 


Frank W. Hackett. 


Note. — The reader who is disposed to pursue the inquiry further may con- 
sult a chapter on Employers’ Liability in Sir Frederick Pollock’s “‘ Essays on 
Jurisprudence and Ethics” (London, 1882), pp. 116, 131; also, two articles on 
Agency, by Mr. Justice Holmes, HARVARD LAw REVIEW, vol. iv. p. 345, and 
vol. v. p. 1; and the “ Reports to the House of Commons of the Select Com- 
mittee on Employers’ Liability for Injuries to their Servants.” The reports 
are printed in the Parliamentary Blue Books for the years 1876 and 1877. Of 
special application is the testimony of Bramwell, J., Report, 1877, pp. 58, 59, 
and of Brett, J., pp. 115, 119; also the views of Joseph Brown, Q. C., Report, 
1876, pp. 38, 41, 44; and those of R. S, Wright, — now Mr. Justice Wright, — 
PP. 47> 51- 

These references, it is proper to say, were unknown to us while we were put- 
ting into shape the suggestions as above presented. The friend who has kindly 
furnished them takes occasion to remark, pertinently enough, “It would be a 
real service to the profession to get them to read the testimony in the Blue 
Books, where judges ¢let themselves out’ more than in court.’ Possibly it is 
not too much to hope that the substantial portions of what at Jeast the justices 
have said before the committee may be reprinted some day in this country ina 
form readily accessible to bench and bar. 


F. W. H. 
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Tue Law Scuoot.—As readers of the Review are aware, during the 
past eighteen months the entrance requirements of the Law School have 
been somewhat stiffened, and a series of new regulations have also been 
adopted, to prevent the return for another year of men who have made a 
comparative failure. These measures were in line with the general policy 
of the School, but they were hastened by the need of checking immedi- 
ately its increase in size, which threatened to outgrow the accommoda- 
tions of Austin Hall. It is not probable that the numbers for 1893-94 
will in any event be greater than those of the present year, — or, indeed, 
as great. But there is no reason to believe that the School has reached 
its permanent maximum. To forestall the future, therefore, the Faculty 
have just announced a further and more radical change in the require- 
ments, not only for entrance, but for the degree. 

The effect of the preceding changes was virtually to legislate special 
students out of the catalogue ; for as much will henceforth be demanded 
from them, in order either to enter or stay, as has been demanded under 
the present system from regulars. The new rules, by restricting the class 
eligible to the degree, bring the special students back again in name, 
though it is needless to say that the name will not mean what it once 
did. This restriction of the degree does not take effect, however, until 
1897; that is, it does not apply to men entering next autumn. 

After 1896, the following men only can be candidates for the degree: 

(1) Holders of an academic degree from any one of a specified list of 
about eighty colleges, — this list being made up of colleges which have 
hitherto fed the School, together with a few obvious additions, and being 
liable to change from time to time. The object of the rule is simply to 
ensure a certain minimum of general education among graduates of the 
Law School; and the list is provisional, in the sense that any man who 
could show that his degree represented in general not less than that 
minimum, would probably be admitted. 

(2) Men who are qualified to enter the Senior Class in Harvard Col- 
lege. This is necessary, in order to provide for the increasing number 
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who wish to combine the last year in college with the first in the Law 
School. On January 1, 1893, there were twelve such in the class of 1895. 

(3) Special students who are three full years in residence, and who, 
before applying for the degree, make up the deficiency in their entrance 
requirements. 

(4) Special students who are three full years in residence, and who 
receive an average mark for their whole course within five per cent of 
that required for the Honor Degree. ‘This is at present seventy-five per 
cent, and, judging from the recent action of the Faculty, will probably 
not be changed. 

The following will be eligible for admission as special students :— 

(1) Men who hold an academic degree from any college not on the list 
mentioned above. 

(2) Graduates of any law school which requires a two-years’ course, 
and gives its degree upon examination. 

(3) Men who pass the present entrance examination. 

It is pretty clear that these changes will succeed in their immediate 
purpose of bringing down the attendance at the School. Judging from 
the results of the similar experiment of requiring a three-years’ course, 
it does not follow, however, that this effect will be permanent, — nor need 
it be. It is to be hoped that the resources of Austin Hall will some time 
be enlarged. 

When the present demands upon Austin Hall are repeated, there is 
no reason why the building should not be better able to meet them. 
At all events, the immediate emergency has only hastened, not altered, 
the evolution of the School. Its steady policy has been to keep its 
standards as high as was possible at the given moment under the gen- 
eral conditions of legal education. On the continent of Europe, it should 
be remembered, and even in some parts of Spanish America, a liberal 
— is an absolute prerequisite to the beginning of study for the 

ar. 


THE Faculty have also passed two votes of less importance. The privi- 
lege of re-examination, in order to obtain better marks, has been abol- 
ished. It is understood, however, that an exception may be made in 
cases of illness; and the Faculty will probably not decline to consider 
special cases, coming up by petition, upon their merits. In the second 
place, absolutely no information will be given in regard to marks beyond 
that which is contained in the report sent at the end of the year to each 
student. 

No other changes of any importance are as yet announced for next 
year. The personnel of the Faculty and the course of instruction will 
apparently remain as at present; and there will be no alterations in 
Austin Hall. The lectures on Patent Law, announced for this year by 
Mr. Fish, but unavoidably prevented, will be given next year. 


Visitors at the World’s Fair will find the Law School well represented 
there, — thanks to Professor Thayer and Professor Ames, the Committee 
of the Faculty having the matter in charge. The Harvard exhibit, of 
which this is a part, is most admirably placed among the other colleges. 
The Law School sends the photographs of the building ; graphical charts, 
showing the growth of the Library, the funds, the instruction, and the 
number of students; portraits of Nathan Dane, Judge Story, Professor 
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Greenleaf, Professor Parsons, Chief-Justice Parker, and Professor Wash- 
burne ; and a complete set of the first and last editions of the different 
books published by instructors during their connection with the School. 
The Harvard exhibit is in the so-called “ Hall of Liberal Arts,” and will 
remain under the personal charge of Mr. Williams, the Publication Agent 
of the University. 





THe Lake Front Cases aGain.— The Review is indebted to Merritt 
Starr, Esq., ’81, of the Chicago bar, for a valuable criticism of the note in 
the March number concerning the Lake Front Cases (146 U. S. 387). 
Mr. Starr says in part: “ Your note seems to reflect unfavorably upon the 
opinion of the court. Among other things it contains the following : — 

“¢The decision must be that any large grant of the kind is a license 
revocable by the Legislature whenever in the judgment of the court such 
interpretation would largely promote the pecuniary welfare of the people ; 
for it is here only pecuniary welfare that is affected ; the community saves 
what constitutional confiscation would cost.’ 

“The fundamental character of the decision leads me to hope that you 
will permit me, as an alumnus of the Law School, to indicate briefly some 
reasons for believing that this is an inaccurate interpretation of the decision, 

“In the opinion Mr. Justice Field says: ‘That the State holds the 
title to the lands under the navigable waters of Lake Michigan, within its 
limits, in the same manner that the State holds title to soils under tide 
water, by the common law, we have already shown ; and that title neces- 
sarily carries with it control over the waters above them whenever the 
lands are subjected to use. But it is a title different in character from 
that which the State holds in lands intended for sale. It is different trom 
the title which the United States hold in the public lands which are open 
to pre-emption and sale. It is a title held in trust for the people of the 
State, that they may enjoy the navigation of the waters, carry on com- 
merce over them, and have liberty of fishing therein, freed from the ob- 
struction or interference of private parties. . . . A grant of all the lands 
under the navigable waters of a State has never been adjudged to be 
within the legislative power; and any attempted grant of the kind would 
be held, if not absolutely void on its face, as subject to revocation.’ 

“This is hardly an admission of a power to grant such property. 

“The difference shown by the court between property in lands e/d for 
sale by the State, and land which is zo¢t held for sale by the State, is most 
important. 

“The lands acquired by the United States from other Governments 
were acquired by grant, and lie in grant, — they are made the subjects of 
barter and sale, and held for the purpose of sale. But the title and 
dominion of the Government over the harbors of the realm, and over the 
submerged lands of the harbors, was not acquired by grant, and does not 
lie in grant. The title of the people of a State in such harbors and lands 
is not derived. It is incidental to and inherent in the sovereign people 
of the State. It has such title and dominion independent of the owner- 
ship of adjacent lands. Itis a portion of the royalties belonging to the 
Government, and held in trust for public purposes, of navigation and 
fishery. (Hardin v. Jordan, 140U.S. 381; Martin v. Waddell, 16 Pet. 
367-410 ; McCready v. Virginia, 94 U.S. 394, 395 ; Union Depot Co.v. 
Brunswick,3t Minn.303 ; Smithv.Maryland,18 Howard,75 ; Providence 
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Engine Co.v. Steamshtp Co., 12 R.1. 348,356 ; Pollard’s Lesseev. Files, 
2 How. 591; Weber v. Harbor Commissioners, 18 Wall. 57.) 

“Under these rules of law no grant of this property could have validity 
except in carrying out the purposes of the trust in such property; and 
the designation of a public agency for accomplishing such public pur- 
poses can be changed from time to time. This has been repeatedly held 
by thesamecourt. In Lest Hartford v. Hartford Bridge Co., 10 How. 
511, 534, it is said: — 

“One of the highest attributes ard duties of a Legislature is to regu- 
late public matters with all public bodies, no less than the community, 
from time to time, in the manner which the public welfare may appear to 
demand. 

“<Tt can neither devolve these duties permanently on other public 
bodies, nor permanently suspend or abandon them itself. . . . 

“Tt is bound also to continue to regulate such public matters and 
bodies as much as to organize them at first. 

““¢ Where not restrained by some constitutional provision, this power 
is inherent in its nature, design, and attitude ; and the community pos- 
sesses as deep and permanent an interest in such power remaining in and 
being exercised by the Legislature, when the public progress and welfare 
demand it, as individuals or corporations can, in any instance, possess in 
restraining it.’ 

“The court held that the franchise in that case was not a contract pro- 
tected by the Constitution, not only because the town which held the fran- 
chise of the public was a municipal and political corporation, but because 
in granting the franchise the Legisiature was acting ‘in relation to a pub- 
lic object, being virtually a highway across the river over another highway 
up and down the river.’ And the court say that whatever in the nature of 
a contract could be considered to exist in such a case, there must be im- 
plied in it a condition that the power still remained, or was reserved, in 
the Legislature to modify or discontinue the privilege in the future as 
the public interests from time to time seem to require. 

“The argument for the Railway Company seeks to justify the grant of 
public right to the Railway Company, on the ground that it is a public 
corporation, and on the ground of the public character of the grant, and 
then claim for the grant the protection of private contracts, on the ground 
that the Railway Company is a mere private corporation. The grant can- 
not be so justified without, by the same argument, removing it from the 
protection of private contracts. 

“Your note states that the arguments of the minority are very hard to 
escape ; that the power to grant such land, the minority of the court rea- 
son, is admitted by the majority, and that it is difficult to say by what 
principle the extent of the grant is to be limited, as that is a matter of 
legislative discretion, having regard to the reasonable connection of the 
means to the end; and that it is impossible to say that the amount of 
land granted in this case is absurdly beyond the needs of a great railroad 
for its terminal facilities. 

“The difficulty with this position and with the dissenting opinion of 
Judge Shiras seems to me to be, that the granting of land for terminal 
facilities for a railroad is not the proper purpose to which to devote the 
public waters of the State and the submerged lands thereunder, in pro- 
motion of the.trust on which it is held; so that the needs of a great rail- 
road for its terminal facilities is not a fair test of the reasonableness of 
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the extent of the grant. An examination of the former holdings of the 
court I think will remove the difficulty that the writer of the note discov- 
ers. The principle laid down in Zerrett v. Zaylor, g Cranch, that a legis- 
lative grant is not revocable, must be held to apply to that which is properly 
the subject-matter of such a grant, e. g., public lands held for sale. Else 
the integrity of our institutions might be very seriously impaired if what- 
ever of public right the Legislature should see fit to make the subject of 
a grant is to be held to be beyond recall. 

“There are some things which the Legislature cannot permanently 
grant away ; its title to the harbors of the country is one.” 





EVIDENCE — ADMISSION OF DECLARATIONS TO PROVE THE INTENTION 
OF THE DECLARANT. — The recently decided cases of Commonwealth v. 
Trefethen, 31 N. E. Rep.g61 (Mass.), and Stebert v. People, 32 N.E. Rep. 
431 (Ill.), show a curious divergence of authority. In both cases the 
question was the same, and the decision diametrically opposite. Both 
were indictments for murder, and in both the defendant, to establish the 
defence of suicide, offered in evidence statements made by the deceased 
to third parties that he intended to kill himself. In both, the lower court 
excluded the evidence, and the case came up on the defendant’s excep- 
tions. The Illinois court sustained the ruling below, on the ground that 
to make such statements admissible they must accompany and qualify 
some act which would itself be admissible, — must be part of the res geste. 
In their decision they cite with approval the Massachusetts case of Com- 
monwealth v. Felch, 132 Mass. 22. 

On the other hand, in Commonwealth v. Trefethen, the Massachusetts 
court expressly refused to follow its earlier decision, and sent the case 
back for a new trial, laying down the rule that in any case where a man’s 
intention is provable, his declarations, made at or about the time when 
such intention is alleged to have existed, are admissible. 

In its present form the rule of the Massachusetts court is a novelty ; 
but it is foreshadowed in several classes of cases where intention or some 
Other mental state has been in issue. Bankruptcy cases, where it was 
material to prove that the bankrupt had acted with intent to defraud his 
creditors, Rawson v. Haigh,g J.B. Moore, 217, and cases where the valid- 
ity of a will was attacked on the ground of insanity, Waterman v. Whitney, 
11 N. Y. 157, afford instances of the admission of direct statements of 
intention. In general, these and similar decisions have proceeded on the 
res geste ground, even where, as in Lake Shore Ry.v. Herrick, 29 N.E. 
Rep. 1052, it is most difficult so to explain them ; or the declarations have 
been regarded as “ verbal facts” themselves evidential, Chase v. Lowell, 
151 Mass. 422 ; or they have been let in, asin Du Bost v. Beresford, 2 Camp. 
511, without any clear indication of the reason for their admission. So in 
speeches showing that the speaker thought himself dying, admitted as a 
foundation for dying declarations, the evidence seems to have been let 
in as a matter of course. Commonwealth v. Cooper, 5 Allen, 495, 4973 
Commonwealth v. Haney, 127 Mass. 455 ; Rexv. Spilsbury, 7 C.& P. 187; 
t Greenleaf, § 187. 

The first case containing a clear and explicit statement of the rule was 
Mutual Ins. Co. v. Hillmon, 145 U.S. 285, in which, to prove that a man 
left Wichita on a certain day, the Supreme Court allowed his letters writ- 
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ten ashort time before to be put in to show that it had been his intention 
to do so. These letters might have been admitted as part of the res 
geste ; but the opinion, by Mr. Justice Gray, proceeds on the broad 
ground that “whenever the intention is of itself a distinct and material 
fact in the chain of circumstances, it may be proved by contemporaneous, 
oral, or written declarations of the party.” 

Cases like this and Commonwealth v. Trefethen establish an exception to 
the Hearsay rule. There is a clear distinction between such statements 
as are here admaxted, and involuntary cries or exclamations, whether of 
pain or pleasure, the admissibility of which has long been recognized. 
These are let in because they are involuntary, the direct effect of physical 
and mental conditions whose presence they indicate, as smoke indicates 
the presence of fire. It is true they can, like almost all natural effects, 
be produced by art so as to mislead; but this is so difficult, and so rarely 
done with success, that the possibility is ignored. When, however, words 
voluntarily spoken and fully subject to the will of the speaker are admit- 
ted, this reasoning ceases to apply, and we are dealing with what the 
Illinois court very justly calls ‘mere hearsay.”” The exception, if justifi- 
able, is so on two grounds,—first, because the statements are so near to 
the mental fact which they are offered to prove that the objections to 
hearsay are reduced to a minimum; and second, because facts of this 
class are so difficult of proof by any other means that in the interests of 
justice it becomes necessary to let in the evidence. 

A later Massachusetts case, Viles v. City of Waltham, 32 N, E. Rep. 
901, suggests as a possible qualification of Commonwealth v. Trefethen 
that declarations by a party to the suit shall not be received in his favor 
“unless made under such circumstances as give them some corroboration, 
such corroboration being found, as a rule, in the fact that they accom- 
pany and explain acts which would themselves be competent evidence.” 
Logically, this qualification is not necessary, for the objection to the state- 
ments as hearsay being done away with, and the modern practice allowing 
parties to testify in their own favor, it would seem that their declarations 
should be equally admissible with those of third parties. But to get a 
good working rule there is much to be said for the suggestion, the adop- 
tion of which would, by removing the danger of admitting statements 
made with a deliberate purpose to use them as evidence, greatly diminish 
any objection to the Massachusetts doctrine. 

With or without qualification, the Massachusetts law seems better law 
than the Illinois, which is likely to work grave injustice in many cases, 
as ithas perhaps done in Szedert v. People, where the accused was deprived 
of the means of proving what might in a doubtful case have appeared to 
the jury a material fact. These statements proved at least that the thought 
of suicide was present to the mind of the deceased shortly before his unex- 
plained and violent death. 
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SIR FREDERICK POLLOCK has made the following corrections of his article on ‘‘Con- 
tracts in Early English Law,” vol, vi. HARVARD Law REVIEW, page 393, line 18: for 
“ buyer” read “ seller;” id., page 396, note 6, for * deviation” read ‘‘ derivation.” 
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ADMIRALTY — CONSTRUCTION OF STATE STATUTE GIVING MARITIME LIEN. — A 
Michigan statute subjects vessels at their home port to a lien for “ supplies furnished 
for the use of such water craft.” e/d, that this must be construed to be limited to 
supplies furnished on the credit of the vessel. The Samuel Marshall, 54 Fed. Rep. 396 
(C. Ct, of App., Mich.), 

The argument of the court is, that although such liens may be created by State 
statute, they are maritime in their nature, and within the exclusive jurisdiction of the 
United States courts; and that the United States courts, under their admiralty juris- 
diction, will enforce such liens only under the limitations to which maritime liens of the 
same class are regularly subject. This would be equally true, whether or not such a 
result could be reached by fair construction of the statute. But it is also to be presumed 
that the Legislature, in creating the lien, meant to give it the usual characteristics of 
maritime liens, The case overrules an earlier decision in the same circuit, Zhe //i- 
nois White and Cheek, 2 Flip. 383. 


ADMIRALTY — MARITIME LIEN GIVEN BY STATE STATUTE — JURISDICTION OF 
STATE Courts. — A statute of Illinois (Rev. Stat. of 1874, c.1, § 1) makes all steam- 
ships subject to a lien for supplies furnished at their home port, A United States 
statute (Rev. Stat. § 492) provides that no mortgage of any vessel of the United States 
shall be valid except against the mortgagor, etc., unless such mortgage is registered at 
the office of the collector of customs of the home port. é/d, that the lien given by the 
State statute is maritime; that as such, it is within the exclusive admiralty jurisdiction 
of the United States courts; that the latter are therefore not bound as to this case by 
the local law of Illinois; and that a maritime lien, even though created by a State stat- 
ute, takes precedence of a prior mortgage duly recorded under the United States Regis- 
try Act. Zhe F. EZ. Rumbell, 13 Sup. Ct. Rep. 408. 

The decisions in Illinois, and in the United States circuit of which Illinois forms a 
part, —all of which are here overruled, — have gone consistently the other way upon 
the last point, Elsewhere the trend of recent authority is strongly in accord with the 
present decision. Upon the second point, the decision is of course irreconcilable with 
the very recent Massachusetts case of A#antic Works v, The Glide, 33 N. E. Rep. 163, 
and 7 Harv, Law Rev. 163. 


AGENCY — LIABILITY OF SUB-AGENT TO PRINCIPAL — CUSTOM AMONG STOCK- 
BROKERS, — The plaintiff, who lived in Canada, sent through X, a country stockbroker, 
to defendants, a London firm, a power of attorney issued to one of the defendants, 
authorizing him to sell some New Consols which stood in the plaintiff's name. The 
defendants sold them, and applied the proceeds to offset a balance in their favor on 
their account with X. X subsequently went into bankruptcy, and the plaintiff, who had 
not learned until then that the sale had been made, applied to the defendants for the 
proceeds, which they refused to hand over. /Ye/d, that the custom among stockbrokers 
did not justify the defendants in applying the proceeds of the plaintiff’s consols to cover 
the deficit in the account of X; and that the plaintiff could recover the entire amount, 
excluding brokerage. Crossley v. Magniac (1893), 1 Ch. 594 (England). 

The decision may be said to hinge on the custom which prevails among stockbrokers. 
Regarding the powers of a bank to deal with the proceeds of a note transmitted to it 
for collection, see 1 Daniel, Neg, Inst. 3d ed, §§ 337-340. 


BILLS AND NOTES — PROVISION IN MORTGAGE TO DECLARE DUE BEFORE TIME 
OF MATUkITy, — Several promissory notes were given in the usual form, due at speci- 
fied future dates, and secured by a single mortgage, containing a stipulation at the end 
that, if default should be made in any of the prior provisions, it should be lawful for the 
mortgagee to declare the whole sum above specified tobe due. One note coming due and 
being unpaid, the holder brought suit upon all the notes before the date of their matu- 
rity, alleging that he elected to declare the notes to be due. He/d, that the provision in 
the mortgage did not make it possible to sue upon the notes before their regular times 
of maturity, but that plaintiff's only remedy was to foreclose the mortgage, which he 
could do in accordance with the provision, Whitev. Miller, 54 N. W. Rep. 736 (Minn.). 

The few courts which have decided this question have reached opposite conclusions, 
The leading case in accord is McClelland v. Bishop, 42 Ohio St. 113 (1884). Perhaps 
the best case contra is Chambersv. Marks, 93 Ala. 412 (1891); S.C. 9 So. Rep. 74. 
One written contract inconsistent with the terms of another written contract may well 
furnish a good equitable defence when suit is brought upon the latter; but it is not so 
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easy to see how a plaintiff can sue upon one contract, and recover in accordance with 
the terms of another. It is reforming the contract upon which he sues, and recovering 
upon it at the same time, . 


CONSTITUTIONAL LAw — EMINENT DOMAIN — COMPENSATION FOR DIVERSION 
OF PERCOLATING WATERS. — Congress authorized the construction by the United 
States of a tunnel to provide the city of Washington with water, and provided that any 
person who should be “ directly injured in any property right” by the construction of 
the tunnel should receive compensation. The well of the plaintiff below, situated 500 
feet from the right of way, was deprived by defendant’s works of the supply of perco- 
lating water which had hitherto soaked into it and filled it. edd, that under the Act 
of Congress, plaintiff was entitled to compensation. United States v. Alexander, 13 Sup. 
Ct. Rep. 529. 

The court refuse to be bound by the well-known cases (see Acton v, Blundell, 12 M. 
& W. 324), in which an action of tort is held not to lie in favor of one landowner against 
another for diverting the water which customarily percolates into the plaintiff’s well. 
Reliance is chiefly placed upon a series of Massachusetts decisions (3 Cush. 107; 144 
Mass. 139), in which compensation was allowed for a similar injury under a statute 
which covered all “damages occasioned by” the work under construction, But (1) it 
is doubtful whether the Massachusetts cases are not an innovation, There can hardly 
be damage in a legal sense unless there is a right which can be damaged; and the gist of 
Acton v. Blundell is that no right to percolating water exists, And (2) even if “ dam- 
age’’ in these cases be construed in a popular sense, a similar construction of “ direct 
injury to property rights” in the present case is far more difficult. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — TAXATION. — -An ordinance 
of St. Louis provided that “all telegraph companies which are not by ordinance taxed 
on their gross income for city purposes, shall pay to the city of St. Louis, for the privi- 
lege of using the streets, alleys, and public places thereof, the sum of five dollars per 
annum” for every telegraph pole used by them. Defendant resisted on the ground that 
this was really a license tax imposed for the privilege of carrying on interstate commerce, 
Held,— Brown, J., dissenting, — that the United States Circuit Court erred in ruling 
that the ordinance was void upon its face as imposing a license tax for the privilege of 
doing business, and in directing judgment for defendant, A new trial was ordered. 
City of St. Louis v. W. U. Tel. Co., 13 Sup. Ct. Rep. 485. 

‘The case was tried below without a jury, and came up upon a record which the court 
treat as somewhat informal, It does not appear with sufficient clearness what facts were 
before the court, to speak with absolute confidence of the meaning of the decision. The 
majority hold (1) that plaintiff can exact a reasonable rental from defendant for the use 
of its streets; (2) that such appears upon the face of the ordinance to have been intended; 
(3) that there are not sufficient facts before the court to enable it to say that the amount 
of the charge is so unreasonable as to make it void; but (4) that such an objection will - 
be open to defendant upon the new trial, Brown, J., dissents upon the third point, on 
two grounds: first, that the court should take judicial notice that five dollars a pole is 
an unreasonable charge; second, that the same is proved by the fact that the annual 
_ Sum assessed under the ordinance amounted to forty-four per cent of the entire valuation 
' of defendant’s property in St. Louis, — arguing from these facts that it was a mere pre- 
tence to call such a charge compensation for use of the streets, and that it was therefore 
void iz ¢ofo as a tax on interstate commerce, It does not appear with certainty whether 
the majvurity considered the second of the above facts as being before the court. The de- 
cision is interesting, especially when compared with Maine v. G. 7. R. R., 142U.S. 217, 
as showing the recent tendency of the Supreme Court to interpret the commerce clause 
of the United States Constitution less strictly against the States. 


CORPORATIONS — SUBSCRIPTION TO CORPORATE STOCK— RIGHTS OF SUBSCRIBER, 
— Held, that when an active, organized corporation increases its stock, a subscriber for 
this new issue of stock does not by the mere fact of subscription become a stockholder; 
and he is not entitled to a certificate of stock, or to a beneficial interest in the corpora- 
tion, until he has paid at least a part of his subscription. Baltimore City Pass. R. R, 
v. Hambleton, 26 Atl. Rep, 279 (Md.). 

The court distinguish the cases of the formation of a corporation, and of an increase of 
stock by an existing corporation; they hold that in the latter case a subscription for 
stock is merely an agreement to become a stockholder, and they cite with approval Goudd 
v. Oneonta, 71N. Y. 298, and St.Paul, etc, R. R.v. Robbins, 23 Minn. 440, Morawetz finds 
fault with these cases, following out his view that a corporation is distinctly an aggrega- 
tion of individual persons who have contracted to form a corporate association, and that 
membership is a kind of status arising at once from the formation of this contract, 
i Morawetz, Priv. Corp. §§ 44-46, 54, 61. 








napa Stes 





RECENT CASES. 121 


CRIMINAL LAW — ConsprRACy To OBsTRUCT UNITED STATES JUSTICE — IMPUTED 
INTENT, — An indictment under U. S. Rev. Stat. § 5399, alleged that defendants were 
employees of B, Mining Co.; that in proceedings in equity instituted by B. Co, in the 
United States Circuit Courts, the Miners’ Union of Wardner, an organization of which 
defendants were members, was enjoined from intimidating other employees of B. Co.; 
that while the injunction was in force, defendants did nevertheless conspire to intimi- 
date, and did intimidate, other employees of B. Co,; and that thereby defendants com- 
mitted the offence of conspiring to obstruct the administration of justice in the courts of 
the United States. //e/d (Brewer and Brown, JJ., dissenting), that it was error to over- 
rule a motion to quash the indictment, — which was defective on its face in failing to aver 
that defendants had been properly served with notice of the injunction, and also in 
failing to aver that the object of the conspiracy was the obstruction of Federal justice. 
Pettibone et al, v. United States, 13 Sup. Ct. Rep. 542. 

The ground of the decision is that there must be an intent, actual or imputed, to 
obstruct the administration of Federal justice; that this intent cannot be implied from 
allegations which do not show that defendants knew that Federal justice was being 
administered; and that such an intent cannot be imputed from the mere fact that 
defendants were engaged in an unlawful conspiracy, Conspiracy, by itself, is an offence 
against the State alone; and the intent to violate State law does not carry with it by 
legal implication the intent to violate the law of another jurisdiction. On the latter 
point, Brewer and Brown, JJ., dissent, holding that the present decision is inconsistent 
with /n re Coy, 127 U. S. 731. 

CRIMINAL LAW — MANSLAUGHTER — NEGLECT TO PROVIDE Foop. — The prisoner, 
a woman of full age and without means of her own, lived with and was maintained by 
the deceased, her aunt, a woman of seventy-three. For the Jast ten days of her life the 
deceased suffered from a disease which prevented her from moving or doing anything 
to procure assistance; during this time the prisoner lived in the house, and took in the 
food supplied by the tradesmen, but apparently gave none of it to the deceased; nor 
did she inform any one of the condition of deceased, although she had abundant oppor- 
tunity to do so. No one but the prisoner had any knowledge of the condition of 
deceased prior to her death, which was substantially accelerated by want of food. 
Held, that a duty was imposed upon the prisoner under the circumstances to supply 
the deceased with sufficient food to maintain life; and as the death of the deceased had 
been accelerated by neglect of such duty, the prisoner was properly convicted of man- 
slaughter. Zhe Queen v. Instan [1893], 1 Q. B. 450. 

There is no English case exactly in point; it is interesting to compare this case with 
Rex v. Smith, 2 C. & P. 449, where it was held that one who merely allows an idiot 
brother to remain 1 nder his roof, is under no duty to provide him with food or medical 
attendance, and with Reg. v. Shepherd, Leigh & C. 147, cited by counsel for prisoner, 
where it was decided that where a mother neglected to procure the services of a mid- 
wife for her daughter, and for want of them the daughter died, the mother could not be 
convicted of manslaughter. The case under discussion is much stronger than the 
idiot brother case, owing to the relations between the parties, the prisoner being main- 
tained entirely by the deceased; and under these circumstances it was properly left to 
the jury to find an implied undertaking by the prisoner to give food and nursing to 
deceased, The duty to furnish food rests principally, however, on the fact that 
deceased paid for the food which the prisoner took in, 


DAMAGES — MENTAL SUFFERING. — The plaintiff in this case was allowed to recover 
for the sense of humiliation and wrong suffered by being wrongfully ejected from a 
train. Willson v. Northern Pacific R. R. Co,, 32 Pac, Rep. 468 (Washington). 

This case follows the rule adopted by the great weight of authority, that a “ sense of 
insult or indignity, mortification, or wounded pride, is a subject for compensation,” 
1 Sedgwick on Damages, § 67, 

EVIDENCE — HEARSAY — ENTRIES IN REGULAR CouRSE OF Duty. — To prove 
that no train was passing a certain point at a certain time, defendant gave in evidence 
entries in its train-despatcher’s records. The entries were made as follows: When a 
train passed any station on the line, it was the duty of the telegraph operator at that 
station to send to the train-despatcher’s office at the starting-point of the road a state- 
ment of the time at which the train passed. It was the duty of the receiving operator 
at the train-despatcher’s office to enter these statements on a regular blank; and the 
despatcher relied on these entries in controlling the movements of the trains, These 
entries were accompanied by the testimony of the receiving operator, but the operator 
who sent the messages could not be found, e/d, that these entries were properly 
admitted. Donovan v. Railway, 33 N. E. Rep. 583 (Mass.). 

The cases relied on by the court as authorities for this decision are all distinguish- 
16 
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able from the ) prge a case by the fact that it does not appear that the persons making 
the entries had no personal knowledge of the facts recorded. In Mayor of New York 
v. Railway, 102 N, Y. 572, entries made by a foreman from the oral reports of sub. 
foremen were admitted, but they were accompanied by the testimony of the sub-foremen, 
Therefore, if the Massachusetts court had adhered to the usual practice of strictly 
excluding any hearsay for the admission of which there is no precedent, this evidence 
would have been kept out. But it issubmitted that no objection can properly be taken 
to the extension of this exception to the rule against hearsay evidence to a case like 
this, where, though the entries were not made by one having personal knowledge of the 
facts, they were the basis for the performance of so responsible a duty. 


EVIDENCE — PHYSICAL EXAMINATION OF PLAINTIFF IN PERSONAL INJURY SUIT. 
— Plaintiff sued a city for an injury received by a fall occasioned by a defective side- 
walk. The attorney for the city requested plaintiff to remove her glove and show her 
injured hand to the jury; also to exhibit her injured arm to a physician for examination; 
she refused, and the trial judge declined to require her to doit. Held, that this was 
error. The court say that it evidently would not have been a shock to plaintiff’s sense 
of delicacy to have done as requested, and the court should have compelled submission. 
Graves v. City of Battle Creek, 54 N. W. Rep. 757 (Mich.). 

The line of cases in accord starts with Schroeder v. Chicago, &c. Railway, 47 Iowa, 
375 (1877); that case was generally followed, especially in the Western and Southern 
States, until 1891, when the Supreme Court of the United States came to an opposite 
conclusion in a well-considered case, two justices dissenting. Union Pacific Railway 
v. Botsford, 141 U. S. 250. This case was followed by M/cQuigan v. Delaware, ke. 
Railroad Co., 129 N. Y. 50 (1892), and Pennsylvania Co. v. Newmeyer, 129 Ind. 401 
(1892), With the principal case following the old doctrine, in a State where the ques. 
tion was unsettled, it is not easy to foresee what will be the future course of decision, 
The older cases are collected in a note to Sidekum v, Wabash &c. Railway, 3 Am. St. 
Rep. 549, at p. 554 

HUSBAND AND WIFE — ANTENUPTIAL AGREEMENT — PRESUMPTION, — A prom. 
ised B before marriage to relinquish all right to dower in B’s estate, in consideration 
that she should have a preferred claim against the estate, if she survived B, payable 
within two years after his death. The contract was free from fraud except so far as 
fraud might be inferred from a provision for A much smaller than her dower interest, 
Field, where a provision in lieu of dower is disproportionate to the means of the 
intended husband, there is presumption of concealment of facts material to the con- 
tract, and the burden is upon him who claims in the husband’s right to show that the 
wife had full knowledge of them. As it has not been shown that A knew the extent of 
B’s property at the time of the agreement, dower should be assigned to her. TZaylor v. 
Taylor, 33 N. E. Rep. 532 (Iil.). 

HusBAND AND WIFE — ANTENUPTIAL AGREEMENT — CONSIDERATION. — Before 
marriage with defendant, plaintiff went with him, at his request, to his attorney, who 
drew a contract, whereby, in consideration of $5,000, plaintiff relinquished all claims to 
dower in defendant’s estate, Plaintiff, on reading the draft, said she was not marrying 
for money. ‘To the reply that defendant would not marry unless she gave up her right 
to dower, she said she was willing, but wanted no money. She then executed another 
contract with a nominal consideration, though she gave up a dower interest thereby of 
more than $8,000. No evidence was given that the nature of the contract was explained 
to plaintiff. AHe/d, upon a suit for cancellation of the contract, defendant has the 
burden of convincing the court by most cogent proof that plaintiff executed the agree- 
ment freely, and understood the effect of it. That burden this evidence does not sustain, 
Graham v. Graham, 22 N. Y. Supp. 299. 

At common law antenuptial agreements were no bar to dower. Vernon’s Case, 
4 Coke, 1. Before the Statute of Uses, most of the land in England was held by 
feoffees to uses. As there was no dower in uses, a jointure was generally created 
before marriage, that the wife might have a competent proyision after her husband’s 
death; but when the Statute of Uses executed the legal title in the cestuis gue usent, the 
wives who had jointures would have got both juinture and dower, had it not also pro- 
vided that women having jointures should not take dower. While the effect of the statute 
has been to allow an antenuptial contract to bar dower, yet the historical idea that the 
contract is for the benefit of the wife still prevails. 

The principal case, and Zaylor v. Taylor, supra, make it almost impossible to bar 
dower, unless the provision for the wife is a fair equivalent for the dower, so strong a 
presumption of fraud is raised against the transaction. Most recent decisions state the 
same principle as these cases, though it is doubtful if any have gone as far upon the 
facts. KJine’s Estate, 64 Pa. St. 122; Pierce v. Pierce, 71 N.Y. 154; Spurlock v. Brown, 
18 S. W, Rep. 868 (Tenn.), But see Forwood v. Forwood, 86 Ky, 114. 
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HUsBAND AND WIFE— RIGHT OF WIDOW TO CONTROL HUSBAND’s INTERMENT. 
— Held, that a widow has a right to remove the body of her husband from its place of 
original sepulture without the consent of the next of kin of the deceased. Hackett v. 
Hackett, 26 Atl. Rep. 42 (R. 1.). 

This decision is undoubtedly correct. See Report of Mr. S. B. Ruggles on the Law 
of Burial, 4 Bradf. Sur. 503, and a note to the case of Weld v. Walker, in 14 Am. Law 
Rev. (N.S, vol. 1) 62. 

INSURANCE— CONDITIONS IN PoLicy.—An insurance policy provided that the 
insurer shall not be liable for loss caused by an “explosion of any kind, unless fire 
ensues, and then for the loss or damage by fire only.” edd, that the insurance com- 
pany is not liable when the damage resulted from an explosion produced by lighting a 
match in a room filled with illuminating gas; the explosion, and not the ignition of the 
match, being the proximate cause of the injury. //ewer v. Northwestern Nat. Jus. Co., 
33 N. E. Rep. 41t (UL). 

This precise point has not often come before the courts, and the case is one of first 
impression in Illinois. The decision seems undoubtedly sound. Cf. 2 May on Insurance, 
§ 4164; also Briggs v. Jus. Co. 53 N. Y. 446, accord. 

MUNICIPAL CORPORATIONS— POWER TO GRANT EXCLUSIVE FRANCHISE. — By 
Act of Incorporation, a city had exclusive power “to permit, allow, and regulate the 
laying down of tracks for street-cars.” Held, that the city did not thereby obtain 
authority to a for a term of years the exclusive right to occupy its streets with 
street railroads. Parkhurst v. City of Salem, 32 Pac. Rep. 304 (Ore.). 

The court bases its decision on the general ground that such extraordinary power 
can be conferred upon a city only by the use of express terms in the legislative grant, 
and can never be implied from a mere general authority. This is in accord with the 
great weight of authority, and the same principles are applied with respect to the grant 
of franchises for ferries, and for the laying of gas and water pipes. See 2 Dillon, 
Municipal Corporations, 727. 

PATENTS — LAPSE OF FOREIGN PATENT BEFORE IsSUE OF AMERICAN PATENT. 
—Section 4887 of the Revised Statutes (U. S.) provides that ‘‘ Every patent granted 
for an invention which has previously been patented in a foreign country shall be so 
limited as to expire with the foreign patent; or, if there be more than one, at the same 
time with the one having the shortest term.” In 1874, P. & D. obtained for a certain 
invention an English patent running for fourteen years. In 1881, by reason of failure 
to pay a stamp duty this patent lapsed. In 1882, plaintiff, assignee of P. & D., ob- 
tained an American patent for the same invention, edd, that the American patent 
was void ab initio. Huber et al. v, N. O. Nelson Manufacturing Co., 13 Sup, Ct. 
Rep. 602. 

In Pokl v. Brewing Co., 134 U. S. 385, the Supreme Court had held that where the 
foreign patent lapsed aféer the issue of the American patent, the latter continued to run 
for the term for which the foreign patent had been originally granted. The case at bar 
is distinguished upon the ground that the continued existence of the foreign patent is a 
condition precedent to the creation, though not to the running, of an American patent 
issued under § 4887. 

PuBLIC OFFICER —ELECTION OF AN ALIEN—NATURALIZATION AFTER ELECTION. — 
A was elected sheriff of a county in Iowa; after the election it was discovered that 
he was an alien, although he had not known it before, supposing his father was natu- 
ralized before he came of age. He immediately applied for naturalization papers, and 
these were granted him before the time for entering into the office. edd, that he was 
qualified to hold the office, and the fact that he was not so qualified when elected was 
immaterial. Stat v. Van Beek, 54 N. W. Kep. 525 (Iowa). 

The majority of the court place the case upon common-law principles, holding that 
no constitutional or statutory provisions are applicable, and expressly following Stade 
v. Murry, 28 Wis. 96, and Sta v. Trumpf, 50 Wis. 103; Ss, Cc. 5 N. W. Rep, 876, and 
6N. W. Rep. 512. 

REAL PROPERTY — ABUTTER’S RIGHT TO DAMAGES FOR CHANGE IN GRADE OF 
STREET BY RAILROAD.— The highway on which plaintiff's land abutted crossed 
defendant’s tracks. Defendant raised the grade of its tracks, and raised the highway 
correspondingly, thereby seriously interfering with plaintiff's access to his land. edd, 
that defendant is liable for damage thus caused. Zgbert v. Railway, 32 N. E. Rep. 
659 (Ind.). 

59, ie ; the first carefully considered case on this point in Indiana, and the court 
expressly refuses to follow the New York doctrine laid down in Conklin v. Railway, 
102 N. Y. 107. The authorities are collected in Lewis on Eminent Domain, § 1138, 
notes 3 and 4. 
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REAL PROPERTY — CONVEYANCE OF COAL— RIGHT OF GRANTOR TO REACH 
UNDERLYING OiL,— The owner of land granted in fee coal lying under the surtace, 
reserving to himself no right or easement in said coal. /Ve/d (1), that the grantor 
retained the title to everything beneath the coal down to the centre of the earth; and 
hence (2) that the grantee, though he owns the coal in fee, is not entitled to an injunc- 
tion restraining the grantor from boring through the coal to reach gas and oil found to 
exist beneath it. Chartier’s Block Coal Co, v. Mellon, 25 Atl. Rep. 597 (Penn.). 


REAL PROPERTY— QuitcLaim DEED— Bona FipE PurcHaser, — //e/d, that the 
grantee of land is not } recluded from setting up the defence of purchase for value with- 
out notice against prior equitable rights, by reason of the fact that he holds under a 
quitclaim deed which purported to convey only the grantor’s right. title, and interest, 
Moelle v. Sherwood, 13 Sup. Ct. Rep. 426, Reaffirmed (semble) United States v. Caii- 
fornia & Oregon Land Co., 13 Sup. Ct. Rep. 458. 

The first case comes up from the United States Circuit Court for Nebraska; but 
Field, J., in his opinion, cites no Nebraska cases, and treats the subject as one of 
general law, This is a generalization from the case of M/cDonaldv. Belding, 145 U. S. 
492, where the same decision was reached in a case coming from Arkansas in har- 
mony with decisions of the Supreme Court of that State. The dicta to the contrary in 
Oliver v. Piatt, 3 How. 333, at p. 410; May v. Le Claire, 11 Wall. 217, at p. 232; and 
Baker v. Humphrey, 10t U.S. 494, at p. 499, must be considered as overruled. 


SALES — STATUTE OF FRAuDs.— Plaintiff sued defendant on an oral agreement to 
sell and assign a mortgage. Ae/d, that this was a contract for the sale of “ goods, 
wares, and merchandise ” within the 17th section of the Statute of Frauds, and that the 
court below was in error in refusing to nonsuit, as its requirements had not been satis- 
fied. Greenwood v. Law, 26 N. E. Rep. 134 (N. J.). 

This is a case of first impression in New Jersey, following 7#sdale v. Harris, 20 Pick. 
9, where Shaw, C. J., in 1837, held that shares in a corporation were within the statute, 
citing for this position several English cases. In 1840 the Court of Queen’s Bench in 
Humble v. Mitchell, 11 Ad. & E. 205, decided the other way. The opinion was a short 
one, and made no mention of the English authorities cited in the Massachusetts case, 
but it has been followed in England. See Benjamin, Sales, 4th ed., p. 111. 


Torts — ACTION BY PARENT FOR Loss oF SERVICES. — A minor living with and 
supported by his widowed mother was injured by the negligence of defendant. e/d, 
the mother can recover for loss of his services, and for expenses reasonably incurred in 
caring for the child. Horgan v. Pacific Mills, 33 N. E. Rep. 581 ( Mass.) 


This is in line with the general tendency to allow a recovery in such cases, 50 N. H. 
gol. 


TorT— ARREST WITHOUT WARRANT. — One A took part in an affray. Defend- 
ant, who was town marshal, was informed a few minutes afterwards that a breach of the 
peace had been committed. On his arrival at the spot where the affray took place 
the parties were gone, and good order had been restored; but defendant pursued A 
and attempted to arrest him without a warrant, In the struggle which ensued, A was 
killed, eld, that defendant had no authority in law to arrest A without a warrant. 
State v. Lewis, 33 N. E. Rep. 405 (Ohio). 


The decision is clearly right, the power to arrest without warrant being given to 
prevent a breach of the peace, but suggests a most difficult question of fact, 7. ¢. when 
is an affray over? The better opinion seems to be that an affray is over as soon as 
the parties have ceased fighting, unless there is a reasonable apprehension of an imme- 
diate renewal of the breach of the peace. See Zimothy v. Simpson, 1 Cromp. M. & R. 
757; Queen v. Marsden, L, R. 1 Cr, Cas, 131. 

Torts — NEGLIGENCE — EXIsTENCE OF DUTY NOT ARISING OUT OF CONTRACT. — 
Plaintiff was mortgagee of a builder’s interest, and advanced money in. instalments on 
the faith of certificates issued by defendant to the effect that certain stages in the work 
had been reached. Defendant’s contract was with the owner of the land. In conse- 
quence of his negligence, the certificates contained untrue statements, and the plaintiff 
was damaged. edd, that defendant owed no duty to plaintiff, and therefore was not 
liable, Le Lievre v. Gould, [1893], 1 Q. B, 491. 

This decision would be followed by the majority of courts. Mechem on Agency, § 836, 
and cases cited. If defendant did not know plaintiff would rely on bis certificates, 
unquestionably the decision is correct. If he did know, then the case is within the 
general doctrine of Derry & Peek, 14 App. Cas, 337, though not so strong, for the rep- 
resentation here was not made directly to the person injured. The courts might well, 
however, transform the moral responsibility of using care into a legal duty, — a view 
which is put forward by Sir Frederick Pollock in 5 L. Q. R. 422. 
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Trusts — DEVISE FoR HospiTaLity. — A will executed by an orthodox member of 
the Society of Friends directed his trustees to keep his house open “ for the reception 
and entertainment of ministers and others travelling in the service of truth,” in the same 
manner that he and his ancestors before him had dispensed their hospitality. Ae/d, 
that the trust is not one for charitable or religious uses, but for hospitality alone, and 
Bo (RL). under the statute against perpetuities. ed//y v. Nichols, 25 Atl. Rep. 

40 (R, 1). 

This decision seems clearly correct. Gratuitous aid to those not in need of it is 

benevolence, not charity, in the legal acceptation of the word, 


TRUSTS — MORTGAGE IN FRAUD OF CREDITORS — PARTIAL ASSIGNMENT TO 
PURCHASER FOR VALUE WITHOUT Notice, — A debtor gave his note, secured by a 
mortgage, to a volunteer to defraud his creditors. The volunteer assigned a part of the 
note and mortgage to G, a purchaser for value without notice. The creditors filed a 
petition for a sale of the mortgaged land and an adjustment of the claims upon it, and 
made G a party. He/d, that G was entitled as against the creditors to the share which 
he had purchased, Holmes v. Gardner, 33 N. E. Rep. 644 (Ohio). 

This decision is clearly right; but it is interesting, as being apparently the first deci- 
sion on the point. That one who had purchased the whole mortgage debt, and had got 
the legal title by a conveyance of the mortgaged premises, should be protected is of 
course well settled. It is also certain that, had the mortgagee merely declared himself 
a trustee for the purchaser, the purchaser would not have been protected, The actual 
facts are not on all fours with either of these cases, The purchaser had got, not a legal, 
but an equitable interest; and though the interest was equitable, it was certainly not the 
agreement of the parties that the purchaser should have a claim against the mortgagee 
as trustee of the mortgage debt to the extent of the interest purchased. What the 
purchaser got was an interest in the debt itself; and to this he was entitled against 
the creditors as he would have been to a charge on the land. 

Trusts — PURCHASE FOR VALUE — EXECUTION SALE. — Trust property was sold 
at execution sale to satisfy a judgment against the trustee, The judgment creditor bid 
in the property, in ignorance of the trust, and the amount of the purchase price was 
credited on his judgment, //e/d, that the judgment creditor was a purchaser for value, 
and so took the land free from equities, Riley v. Martinelli, 32 Pac. Rep. 579 (Cal.). 

The authorities appear to be in conflict, but the case seems clearly correct, since for 
this purpose the creditor was in same position as any other purchaser, and in taking 
satisfaction of his judgment gave up a right to prosecute it further, thus parting with 
a present valuable consideration. 


WILLs — CoNsTRUCTION, — H bequeathed money in trust for P, who was to invest 
the same in bank stock, and to pay the income thereof to R, during her life, and at her 
death to pay and deliver the trust property to the lawful issue of R then alive. edd, 
that the property should be distributed among the children and grandchildren of R, 
since the word “ issue” includes all descendants. Pearce v. Rickard, 26 Atl. Rep. 38 
(R. I.). 

It is submitted that the er stirpes construction of the word “ issue,” approved by 
Chancellor Kent (4 Kent. Comm, 278) and Judge Redfield (“ Law of Wills,” part ii, 
p- 363), is preferable to the broader construction favored by the Rhode Island court, 
To hold the term “issue” synonymous with “‘children” is to give effect to the prob. 
able intention of the testator, without doing violence to the language he has used to 
express that intention. 


WILLS — REVOCATION IMPLIED BY DrivorcE.—A husband executed his will, 
giving his property to his wife, and gave the will into her possession for safe keeping. 
Some ten years afterwards she obtained a divorce; pending the suit, the parties by 
mutual agreement made a division of their property, he deeding her a part, and she 
quitclaiming all interest in the remainder. About two years after the divorce the hus- 
band died. The divorced wife then brought forward the will, which she had kept in 
her possession, and presented it for probate. He/d, that the divorce revoked the will by 
implication of law. Lansing v. Haynes, 54 N. W. Rep. 699 (Mich.). 

The case seems to be an extension of the doctrine of revocation implied from change 
of circumstances, which heretofore has been largely confined to the marriage of a feme 
sole and the marriage of aman and birth of issue. The court found only one case 
which had much bearing upon the question, and that, so far as it is in point, is contra. 
Charlton v. Miller, 27 Ohio St. 298. It cannot be said that this extension is an unrea- 
sonable one; but it is submitted that the same result might have been accomplished by 
allowing the divorced wife to take under the will, but compelling her to hold as a 
constructive trustee for the heirs-at-law, as it would not have been honest for her to 
keep the property for herself, 
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REVIEWS. 


A TREATISE ON THE Law or Tax Tirtes. By Henry Campbell Black, 
M.A. Second Edition, Revised and Enlarged. pp. Ixix, 716. St. 
Paul, Minn.: West Publishing Co. 1893. 

In this edition several new topics and some two thousand cases have 
been added ; furthermore, the text has been rewritten. This not only 
brings the work down to date, but makes it more valuable to the profes- 
sion than the first edition (1888) was. In arrangement the book retains 
the form of a series of sections categorically expressed, and conveniently 
arranged and indexed. Of course, in a question where statutes play so 
important a part, any book on the question must be read with the statutes 
close at hand. This is necessary with the book under review, since the 
author, where he can, states the general rule and common law of tax titles. 

There is but one other treatise exclusively devoted to this subject, — 
Blackwell's Tax Titles, now in its fifth edition (1889). 

The publishers have given good paper and type, and lead us to hope 
for better things from them in this line. eC 





Cope PRacTICE IN PersonaL Actions. An Elementary Treatise upon 
the Practice in a Civil Action, as Governed by the Provisions of the 
New York Code of Civil Procedure. Prepared for the Use of Stu- 
dents. By James L. Bishop. pp. xxiii., 567. New York: Baker, 
Voorhis, & Company. 1893. 

This is not to be confused with the work of Mr. J. P. Bishop, best 
known by his book on Contracts. Mr. James L. Bishop, our author, is 
also the author of “A Treatise on Insolvent Debtors,” and editor of the 
third edition (revised) of “ Burrill on Assignments.” 

The title fairly defines the book and its object,—a first book on prac- 
tice under the New York code. It is the outcome of a course of lectures 
delivered at Colurnbia Law School, and is in effect a commentary and 
exposition of the code thrown into clear, readable shape, and unencum- 
bered with many authorities. Unlike the usual aids, of one sort or another, 
which we have of our codes, it is not devoted alone to pleading and forms, 
but treats of jurisdiction, evidence, law of persons, rules of court, and the 
other topics of personal practice. 

Written for the special class of the beginners, it ought to succeed, 
because it is clear and concise. And because the late cases are cited 
and the author’s work careful, it will be useful to men in practice. It is 


the best work yet published on this subject. j.c. 





AspotT’s New York Dicest. ANNUAL, 1892; January, 1892—January, 
1893. Edited by Austin Abbott. pp. xxxix, 540. New York: 
Diossy Law Book Company. 1893. 

This digest appears in its usual form. Its substance is increased by 
giving with each case the citation of most of the reports and reporters in 
which it may be found. ‘The editor’s statement in his “Notice to the 
Reader” that a// the reports and reporters in which a case may be found 
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have. been given, is not quite accurate, for there are no references to the 
reports in the North Eastern Reporter of the cases in the Court of Ap- 
peals. Besides being a handy key to the statutes passed and the points 
decided in New York during the period covered by each number, this 
digest — owing to its notes, collecting references to reports of other States, 
to text-books and periodicals —is a help to any one who is looking up 
the general law on a point. And the editor announces that in this num- 
ber he has taken greater pains than ever with these notes. H. H. B. 





NEGLIGENCE OF ImposED Duties, CARRIERS OF PASSENGERS. By Charles 
A. Ray, LL.D., ex-Justice of Supreme Court of Indiana. Rochester, 
N.Y. The Lawyers’ Co-operative Publishing Company. 1893. 8vo. 
pp. Ixxviii and 820. 

This is the second volume of a series, the first of which was noticed in 
the Review for December, 1891. It has both the faults and the virtues 
of its predecessor. It suffers as that did from its involved style and lack 
of clear and methodical statement of leading principles. A student who 
tried to gain from it a knowledge of the topic would be both wearied and 
confused. On the other hand, a practising lawyer who is already more 
or less familiar with first principles, and wants primarily a reference book, 
will find the work of value. The field covered is one in which cases con- 
stantly arise, and in which the multitude of authorities creates a crying 
need for their collection and classification in accessible form. Between 
two and three thousand decisions are here referred to, and a good general 
arrangement and careful index render it easy to ascertain the drift of 
opinion on any desired question. The points of all the more important 
decisions are given with accuracy and judgment; and this wealth of cita- 
tions, while for the student it cumbers the text, would be of material 
assistance in a search for authorities. In short, it is as a compendium 
from the digests that the book will find its place. A. D. H. 





DER NICARAGUA Kanat. By Lindley M. Keasbey, Doctor der Staats- 
wissenschaften. Strassburg: Karl J. Triibner. 1893. pp. 109. 

This pamphlet is based upon an essay published by Mr. Keasbey at the 
time of receiving the Doctor’s degree from Columbia College (1890), and 
entitled “‘ The Early Diplomatic History of the Nicaragua Canal.” In his 
subsequent studies in Strasburg this theme was enlarged upon, and pub- 
lished in its present form in the German language by the University of 
Strasburg. The pamphlet forms an excellent historical sketch, begin- 
ning with the early years of the sixteenth century, of the various projects 
for uniting the Atlantic and Pacific oceans by means of a canal. It 
shows thorough research, and will be valued as well for the facts pre- 
sented as for the very full list of references given. 

Mr. Keasbey is a graduate of Harvard in the class of 1888, and is 
now Professor of “Biblical and Social Science” in the University of 
Colorado. F. S. 





128 HARVARD LAW REVIEW. 


THE Law oF COLLATERAL ATTACK ON JUDICIAL PROCEEDINGS. By John. 
M. Vanfleet, Judge of the Thirty-fourth Judicial Circuit of Indiana, 
Chicago: Callaghan & Co. 1892. pp. xciv and 1016, 

This book is the first attempt to collect, compare, and reduce to order 
the enormous number of cases which involve more or less directly ques- 
tions of collateral’ attack on judicial proceedings. It represents an 
immense amount of labor; Judge Vanfleet tells us that he has worked 
at his subject six hours a day for seven years, taking no vacations. A 
glance at his book certainly bears out this assertion. Principles are first 
discussed ; then myriads of cases are cited and abstracted, under appro- 
priate titles, arranged, as far as possible, in alphabetical order. As the 
first work in a new and stony field, this book can hardly fail to be of 
great value. 

E. B. A. 





DeaTH By Wroncrut Act. By Francis B. Tiffany. St.Paul, Minn. : 
West Publishing Co. 1893. pp. xlv, 396. 

“The purpose of this book,” says Mr. Tiffany, “is to treat of those 
questions of law which are peculiar to the various civil actions maintain- 
able where the death of a person has been caused by the wrongful act or 
negligence of another.” In view of the statutes which have everywhere 
followed Lord Campbell’s Act, giving a remedy for death caused by 
negligence, such a book should arouse interest. Most readers will learn 
with surprise (page 5) that in 1648, nearly two hundred years before this 
Act, there was a statute in Massachusetts whereby a town must pay an 
hundred pounds to the representatives of a person killed by any defect 
in ways or bridges, if previous notice had been given to a selectman of 
the town. The opening chapter of the volume, the author (who gradu- 
ated from Harvard Law School in 1880) devotes to remedies at common 
law in cases of death by wrongful act. He then passes to his main 
work,— a discussion of the construction of the statutes, principally under 
the heads, “The Wrongful Act,” “The Beneficiaries,” “ Parties,” ‘ Stat- 
utes of Limitation,” “ Matters of Defence,” and “ Damages.” An ap- 
pendix contains the statutes themselves; and there is an analytic table, 
where the leading provisions of the different enactments are condensed 
in convenient form for comparison and reference. The book, carefully 
prepared, and upon a subject never separately treated before, should be 
valuable to the profession. A. N. HL 





